UNITED STATES ENVIRONMENTAL PROTESIHON AGENC]%
REGION 7 Eitv,

901 NORTH 5" STREET g % oL Ty Sty
KANSAS CITY, KANSAS 66101 ( "’tf‘a RING CLepy
BEFORE THE ADMINISTRATOR
IN THE MATTER OF | ) Docket No. FIFRA-07-2008-0035
3
FRM Chem, Inc. ) COMPLAINANT’S MOTION FOR LEAVE
Washington, Missouri. } TO AMEND THE COMPLAINT AND
) CONSOLIDATE MATTERS
)
Respondent )

COMPLAINANT’S MOTION FOR LEAVE TO AMEND THE COMPLAINT

AND CONSOLIDATE MATTERS

Pursuant to Rule 22.14(c) of the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties and the Revocation or Suspension of Permits,
Complainant, the United States Environmental Protection Agency, Region 7 (EPA) seeks leave .
of the Court to amend the Administrative Complaint filed by EPA on June 26, 2009. The

proposed Amended Complaint is attached. In support of this Motion, Complainant avers the

following:
- Background
I The Complaint in the above-captioned matter was filed June 26, 2009. The Complaint -

contains fifty-six counts, alleging multiple violations by Respondent, FRM Chem, ITuc.

(FRM), of Sections 12(a)(1)(A) and 12(A)(1)(E) of the Federal Insecticide, Fungicide,
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and Rodenticide Act (FIFRA), 7 U.S.C. §§ 136j(a)(1)(A) and (E). Each of the fifty-six
counts alleges that Respondent sold or distributed or held for sale or distribution one
of two pesticides whose registration had been cancelled or which was misbranded.

The pesticides alleged to have been sold or distributed were the products FRM
CHLOR 1250 and STERI-DINE DISINFECTANT, both produced by FRM, and the
registrations for each which had been cancelled in 1995, The proposed penalty in the
original Complaint was $364,000.

Respondent FRM sent a document Complainant construed as an Answer and which
was filed with EPA’s Regional Hearing Clerk on July 27, 2009.

A Complaint in the matter of Advanced Products Technology, Inc., Washington,

: Missouri, Docket No. FIFRA-07-2008-0036, was filed June 26, 2009. This Complaint

contains four counts, alleging that the Respondent, Advanced Products Technology,
Inc. (APT) violated Section 12(a)(1)(A) of FIFRA, 7 ‘U.S.C. § 136j(a)(1)(A). Each of
the four counts alleges that APT sold or distributed the cancelled product STERT-
DINE DISINFECTANT, produced by Respondent FRM. The proposed penalty in the
original Complaint against APT is $26,000. o
APT sent a document Complainant'constmed as an Answer and which was filed with
EPA’s Regional Hearing Clerk on July 27, 2009,

A Complaint in the matter of Synisys, Inc., Union, Missouri, Docket No. FIFRA-07-
2009-0041, was filed September 23, 2009. This Complaint contains seven counts,
alleging that the Respondent, Synisys, Inc. _(Syﬁisys) violated Secti(;n 12(a)(1)}A) of

FIERA, 7 U.S.C. § 136j(a}(1)(A). Each of the seven counts alleges that Synisys sold
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or distributed the cancelled product FRM CHLOR 1250, EPA Reg. No. 48211-20001-
10366. The pro?osed penalty in the original Complaint against Synisys is $45,500.

A Complaint in the matter of Custom Compounders, Inc., Unigﬁ, Missouri, Docket
No. FIFRA-07-2009-0042, was filed September 23, 2009. This Complaint contains
five counts, alleging that the Respondent, Custom Compounders, Inc. (CCI) violated
Section 12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A). Each of the five counts
alleges that CCI sold or distributed the cancelled product FRM CHLOR 1250. The
proposed penalty in the original Complaint against CCI is $32,500.

Issues for Amended Complaint and Consolidation of Mattérs

At least eight corporations, including FRM, APT, Synisys, and CCI, in addition to
Industrial Specialties, Inc., Pool Solutions Midwest, Inc., V.L, Clark Chemical, Inc,,
and Chemicals, Pharmaceuticals & Intermediates, Inc. all list a facility located at 50
and/or 60 Highline Drive in Union, Missouri as their principal place of business.
Respondent FRM is a Missouri company incdrporated on Octobe_r 28, 1968, and
administratively dissolved by the Missouri Secretary of State July 1, 2008, for failure
to file an annual report. |

ill a Final Decision and Order issued June 13, 2006, the EPA Environmental Appeals
Board determined that Respondent FRM had annual gross receipts in excess of
$1,000,000 and assessed an administrative penalty of $16,500 against Respondent
EFRM in T the Matter of FRM Chem lic., a/k/a Industrial Specialties in EAB FIFRA
Appeal No. 05-01. Multiple attempts w'ere made by EPA to collect the penalty in

August, October, and November of 2006, and receipt of the certified letters by FRM’s
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owner and corporate President Raymond Kastendieck was documented by EPA. To
date, Respondent FRM has not paid the penalty assessed in this matter.

Corporate officers fo.r FRM Chem., Inc. listed on the annual registration report filed
January 30, 2007, were: President, Raymond E. Kastendieck; Vice-President, Keith
G. Kastendieck; Secretary, Ann P. Kastendieck; and Treasurer, Ann P. Kastendieck.
Ann P. Kastendieck is the sole listed member of the Board of Directors on the annual
registration report filed January 30, 2007. Karlan Kastendieck served as the séles
manager of FRM, and Keith Kastendieck sgrved as the plant manager of FRM.

APT and Synisys, Inc., are both Missouri companies incorporated by Ann Kastendieck

~ on December 29, 2003. Corporate officers for both corporations are: President,

Raymond E.. Kastendieck, and Secretary, Ann P. Kastendieck. Ann P. Kastendieck is
the sole listed member of the Board of Directors on the most recent annual registration‘
report for each company, eéch of which was filed with the Missouri Secretary of State
on | April 29, 20009.

Custom Compounders, Inc., is a Georgia cofnpany incorporated November 5, 1986.
Corporate officers for Custom Compounders, Inc., are: Chief Executive Officer,
Raymond Kastendieck; Chief Financial Officer, Katlan Kastendieck; and Secretary, A.
P. Kastendieck.

Keith G. Kastendieck is the manager and part owner of APT, Synisys, Inc., and

Custom Compounders, Inc.

Karlan Kastendieck is the sales manager for Respondent FRM and APT,
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On December 21, 2003, a representative for the Missouri Department of Agriculture
(MDA) performed an inspection of Respondent FRMs facility at 50 Highline Drive in
Union, Missouri, interviewing Karlan Kastendieck, the sales manager for FRM and
APT and collecting shipping records and labels documenting that FRM was holding
for sale or distribution the unregistered pt_asticides FRM CHLOR 1250 aﬁd STERI-
DINE DISINFECTANT. |

On or about May 20, 2008, EPA issued Request For Information Letters regarding
sales, distribution, and shipments of the cancelled pesticides FRM CHLOR 1250 and
STERI-DINE DISINFECTANT to multiple customers of Respondent FRM, Several
customers responded to the information request and supplied documeﬁtation of
multiple sales or distributions by Respondent FRM of FRM CHLOR 1250 and STERI-

DINE DISINFECTANT, in addition to four sales or distributions by APT in 2007 of

the FRM product STERI-DINE DISINFECTANT to L.W. Chemicals, Inc., of Mt.

Olive, Ilinois.

On October 8, 2008, representatives of MDA and EPA performed an inspéction of
FRM, APT, Industrial Specialties, Inc., Custom Compounders, .Inc., and Synisys, Inc.,
at the facility located at 50 and 60 Highline Drive in Union, Missouri.

On October 8, 2008, Kei.th G. Kastendieck, the corporate Vice President and manager

for Réspondent FRM, was served with an order issued pursuant to Section 13(a) of

- FIFRA, 7 U.S.C. § 136k(a), prohibiting the distribution, sale, use, or removal of the

pesticides FRM CHLOR 1250 and STERI-DINE DISINFECTANT.

On October 8, 2008, Keith G. Kastendieck, in his capacity as Vice-President of
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Respondent FRM and as owner and manager for APT, Synisys, Inc., and Custom
Compounders, Inc., informed inspectors for the MDA and EPA that “we no longer
produce” either of the two pesticides FRM CHLOR ‘1250 or STERI-DINE
DISINFECTANT, and that “we do not have any inventory for STERI-DINE or FRM
CHLOR 1250.” He further stated that “[w]e last produced STERIDIN]él April ‘06 and
we last produced FRM CHLOR 1250 Dec. ‘06,” and tﬁat “we are not presenily

producing, labeling, selling, or distributing these products.” He also claimed that

" FRM Chem, Inc. had ceased operation effectivé December 31, 2006.

Documents collected by MDA and EPA in the October 8,;2008, inspection of FRM,
APT, Industrial Specialties, Inc., Custom Compounders, Inc., and Synisys, Inc., detail
sales or distributions by Custom Compounders, Inc., of FRM CHLOR 1250 to the
Franklin County _Hum%me Society in Union, Missouri, on or about December 31, 2007,
May 22, 2008, June 19, 2008, July 24, 2008, and September 29, 2008.

On July 15, 2009, EPA Region 7 received documentation in the form of multiple
invoices on FRM letterhead detailing sales or distributions of the unregistered
pesticide product FRM CHLOR 1250 to McFleeg, Inc., in Watertown, South Dakota,
onorabout  January 8, 2007, March 28, 2007, and January 21, 2008. At the bottom

of each invoice is an insiruction to “Please Make Check Payable to Synisys, Inc.”

The March 28, 2007, and the January 21, 2008, sales or distributions of FRM CHLOR

1250 to McFleeg, Inc., documented by the invoices referenced in the preceding

paragraph, correspond respectively to Counts 5 and 6 of the June 26, 2009, Complaint
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. filed against FRM, and also to Counts 2 and 3 of the September 23, 2009, Complaint

filed against Synisys.

On August 7, 2009, EPA Region 7 received documentation that containers of the FRM
CHLOR 1250 product sold or distributed to McFleeg, Inc. had been manufactured on
March 28, 2007, and January 17, 2008, contradicting statements .by Keith G. |
Kastendieck to MDA and EPA on October 8, 2008, that FRM Chior 1250 had not been
manufactured since December 2006, Photographs of the product label identify the
manufacturer as Responderit FRM Chem, Inc., of W_ashington, Missouri.

In addition to the multiple sales of FRM CHLOR 1250, the invoices received on

July 15, 2009, also document sales of the products Cir-Cle_an, Mech II, FRM-X Teat
Dip, Udderway, FRM Dine Teat Dip, and Prevent, all of which are identified.on their
labels as having been produced by Respondent FRM, and also of the product Gain
SVP, which is identiﬁed on its label as having been produced by APT. The most
recent sales to McFleeg, Inc. (of FRM’s product Cir-Clean and of APT’s product Gain
SVP) are documented by an FRM Chem., Inc. invoice dated February 16, 2009, which
contains the instruction “Please Make Check Payable to Synisys, Inc.”

On August 10, 2009, EPA Region 7 feceived‘documentation in the form of sales
invoices on FRM letterhead that, on at least four occasions (on or about February 6,
2007, Febn_lary 13, 2008, October 13, 2008, and November 26, 20b8), sales or
distributions of the unregistered pesticide product FRM Chlor 1250 were made to
Graber Equipment in Odon, Indiana. The latter two sales or distributions occurred

after EPA Region 7’s October 8, 2008, service to Respondent FRM of the order issued
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pursuant to Section 13(a) of FiFRA, 7 U.S.C. § 136k(a), prohibiting the distribution,
sale, use, or removal of the product FRM CHLOR 1250, EPA Reg. No. 48211-20001-
10366. At the bottom of each invoice is an instruction to “Please Make Check Payable
to Synisys, Inc.”

Complainant seeks the following changes in the amended Complaint:

Complainant seeks to‘ consolidate this matter with the matters of Advanced Products
Technology, Inc., Washington, Missouti, Docket No. FIFRA-07-2008-0036, Synisys,
Inc., Union, Missourt, Docket No. FIFRA-07-2009-0041 and Custom Compounders,
Inc., Union, Missouri, Docket No. FIFRA 07-2009-0042.

Complainant seeks to add two counts to the Amended Complaint alleging that on or
about October 13, 2008, and on or about November 26, 2008, Respondents sold or
distributed a quantity of the product FRM CHLOR 1‘250, EPA Reg. No. 48211-20001-
10366, to Graber Equipment in Odon,.Indiana, in violation of an order issued to
Respondent FRM on October 8, 2008, pursuant to Section 13(a) of FIFRA, 7 U.s.C. §
136k(a), prohibiting the distribution, sale, use, or removal of the pesticide FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366.

Complainant lalso seeks leave to amend the “Statutory & Regulatory Background” and
“Factual Allegations” sections of the Complaint to incorporate law and factual
allegations relevant to the proposed additional counts u‘nder XXVLB above.
Complainant also seeks leave to amend its reference in the Complaint to Réspoﬁdent'
FRM’s addresé as 50 Highline Drive in Washington, Missouri (the address stated in

corporate filings with the Missouri Secretary of State), changing the address to 50



Highline Drive in Union, Missouri 63084, in ;'ecognition of the fact that the U.S. Post
Offices in Union and Washington, Missouri have each informed Compléinant that the
latter address is the correct one for Respondent’s facility, though rRespondcnt FRM
maintains a Post Office Box address in Washington, Missouri.

Controlling Legal Authority

XXVIL Pﬁrsu;mt to 40 C.F.R. § 22.14, the Complainant may amend the Cén1p1aint after the
Respondent has filed an answer only upon motion granted by the Presiding Officer.

XXVIIL. Pursuant to 40 CF.R. § 2212, the Presiding Officer may consolidate any or all matters
at issue in fwo or more p1'0ceedi11gs subject to the Consolidated Rules where: there
exist common parties or common questions of fact or law; consolidation would
expedite and simplify consideration of the issues; and consolidation would not
adversely affect the rights of parties engaged in otherwise separate proceedings.

XXIX. Ttis a general legal principle that “adminisirative pieadings are liberally construed and
easily amended” and permission to amend will usually be freely given. Yaffe [ron &

Metal Co.. Inc, v. EPA, 774 F.2d 1008, 1012 (10™ Cir, 1985). If leave to amend is to

be denied, it must generally be shown that the amendment will result in prejudice to
the opposing party and that the prejudice would constitute a serious disadvantage that

goes beyond mere inconvenience. In re: Port of Oakland, MPRSA Appeal No. 91-1

(EAB, August 5, 1992},
XXX.  The facts and circumstances surrounding the violations identified as a result of
information gathered in July and August of 2009 are nearly identical to those

sutrrounding the violations already alleged in the Complaint. A denial of leave to
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amend the Complainf, thus creating the need to pursue additional violations in one or
more separafe pr‘oceedings, will result in duplication of efforts by Complainant,
Respondent, and'the Court and the inefficient use of the administrative process.

The above-captioned matter shares comnion questions of fact and law with the matters
of Advanced Prodﬁcts Teélmology, Inc., Washington, Missouri, Docket No. FIFRA-
07-2008-0036, Synisys, Inc., Union, Missouri, Docket No. FIFRA-07-2009-0041 and
Custom Compounders, Tnc., Union, Missouri, Docket No. FIFRA-07-2009-0042. The
four corporations share common officers, directors, and supervisors, enga@ in
substantially the same business operations, share the same principal place of business,
and are charged with similar violations of selling one or both of the two FRM-
produced unregistered pesticides, FRM CHLOR 1250 and STERI-DINE
DISINFECTANT to several common customers. Furthermore, FIFRA 14(a)(4), 7
U.S.C. § 136/(a)(4), states that a respondent’s size of business shall be considered in
determining the amount of a penalty for a FIFRA violation. Given this factor in
calculating liability, the gltimate penalty for which the four Respondents may be
liable, collectively or individually, may be contingent on whether one or more of the
other three corporations is deemed a corporate suAcce‘ssor of FRM or if evideﬁce
gathered via discovery establishes grounds for piercing of the corporate veil. This
factor, along with the other facts mentioned above, militates in favor of consolidating
the four matters in the interest of efficiency.

This amendment is in the public interest and will promote the efficient and expeditious

disposition of this matter.

-10-



XXXIH. The propdsed amended complaint is included with this motion as an attachment.

Respectfully submitted,

s
Chris R. Dudding
Assistant Regional Couhse
U.S. Environmental Protection Agency
Region VII
901 North 5" Street
Kansas City, Kansas 66101

(913) 551-7524
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CERTIFICATE OF SERVICE

I hereby certify that on this 2™ day of October, 2009, I hand-delivered the original and
one true copy of this Motion for Leave to Amend the Complaint, to the Regional Hearing Clerk,
and sent one true and correct copy:

via Certified Mail, return receipt requested, to:

Raymond Kastendieck
Registered Agent for
FRM Chem, Inc,

3007 Brighton Lane
Washington, MO 63090

Robert Sichel
Registered Agent for Custom Compounders, Inc.
750 Hammond Drive, Bldg 9
Atlanta, Georgia 30328,

Ann P, Kastendieck

Reg. Agent for Synisys, Inc. and Advanced Products Technology, Inc.
P.O. Box 1656

Washington, MO 63090

- via Federal Express, to:

Judge Barbara Gunning

U.S. Environmental Protection Agency
Office of Administrative Law Judges
1099 14" Street

Suite 350

Washington, D.C. 20005

7

Signature of Sender
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 7
901 NORTH 5" STREET
KANSAS CITY, KANSAS 66101

BEFORE THE ADMINISTRATOR

IN THE MATTER OF ) Docket No. FIFRA—O?—ZOOB-OO?:S
) e 7
FRM Chem, Inc. "~ ) FIRST AMENDED COMPLAINT

Union, Missouri ) AND NOTICE OF OPPORTUNITY
)} FOR HEARING

)
)
)

Respondent

. COMPLAINT

Section |
Jurisdiction

1. This is an administrative action for the assessment of civil penalties instituted pursuant to
Section 14 of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), 7 U.S.C. § 136!.

2. This Complamt serves as notice that the United States Environmental Protection Agency
(EPA) has reason to believe that Respondent has violated Section 12 of FIFRA, 7 U.S.C. § 136;.

Section [1
Parties

3. The Complainant, by delegation from the Administrator of EPA and the Regional
Administrator, EPA, Region 7, is the Director of the Water, Wet]ands and Pesticides Division,

EPA, Region 7.

4, The Respondcnt is FRM Chem, Inc., a pesticide producer and distributor, located at 50-
60 Highline Drive, Union, Missouri. The Respondent is and was at ail times referred to in this
Complaint, a “person” as defined by Section 2(s) of FIFRA, 7 U.S.C.§136(s).



FRM Chem, Inc.

First Amended Complaint and Notice of Opportunity for Hearing
: FIFRA-07-2008-0035
Page 2 of 40

Section 11T

Statutory & Regulatory Background

e

5. Section 2(t) of FIFRA, 7 U.S.C. § 136(t), defines the term “pest” to mean (1) any insect,
rodent, nematode, fungus, weed, or (2) any other form of terrestrial or aquatic plant or animal life
or virus, bacteria, or other micro-organism (except viruses, bacteria, or other NiCro-organism on
ot in living man or other living animal) which the Administrator declares to be a pest under

Section 25(c)(1).

0. Section 2(u) of FIFRA, 7 U.S.C. § 136(u), defines the term “pesticide” to mean any
substance or mixture of substances intended for preventing, destroying, repelling, ormitigating

any pest.

7. 40 C.F.R. § 152.10 states that certain substances otherwise exempt from regulation as
pesticides, including bleach and cleaning agents, are considered pesticides if a pesticidal claim is
made on their labeling or in connection with their sale and distribution.

g. 40 C.F.R. § 152.15(a)(1) states that a product is considered to be for a pesticidal purpose
and thus to be a pesticide requiring registration if the person who distributes or sells the product
claims, states or implies, by labeling or otherwise, that it can or should be used to prevent,

destroy, repel, or mitigate a pest.

9. Section 2(mm) of FIFRA, 7 U.S.C. § 136(mm), defines the term “antimicrobial
pesticide” to mean a pesticide that is intended to disinfect, sanitize, reduce, or mitigate growth or
development of microbiological organisms; or to protect inanimate objects, industrial processes
or systems, surfaces, water, or other chemical substances from contamination, fouling, or
deterioration caused by bacteria, viruses, fungi, protozoa, algae, or slime. '

10.  Section 12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), states that it shall be unlawful
for any person to distribute or sell any pesticide that is not registered under Section 3 of FIFRA,

7 U.S.C.-§ 136a, or whose registration has been cancelled or suspended.

11.  Section 2(gg) of FIFRA, 7 U.S.C. § 136(gg), defines the term “{o distribute or sell” to
mean to distribute, sell, offer for sale, hold for distribution, hold for sale, hold for shipment, ship,
deliver for shipment, release for shipment, or receive and (having sq received) deliver or offer to

deliver. :

12, Section 2(w) of FIFRA, 7 U.S.C. § 136(w), and 40 C.F.R. § 167.3 define the term
“produce” to mean to manufacture, prepare, propagate, compound, or process any pesticide or
device or active ingredient or to package, repackage, label, relabel, or otherwise change the
container of any pesticide or device. '



FRM Chem, Inc.

First Amended Complaint and Notice of Opportunity for Hearing
' FIFRA-07-2008-0035

Page 3 of 40

13.  Section 2(w) of FIFRA, 7 U.S.C. § 136(w), and 40 CF.R. § 167.3 define the term
“producer” to mean any person who manufactures, prepares, compounds, propagates or
processes any pesticide or device or active ingredient used in producing a pesticide (such actions
include packaging, repackaging, labeling, and relabeling a pesticide).

14, Section 12(a)(1)(E) of FIFRA, 7 U.S.C. § 136j(a)(1)(E), states it shall be unlawful for
" any person to distribute or sell any pesticide that is adulterated or misbranded.

IS, Section 2{q)(1)(A) of FIFRA, 7 U.S.-C. § 136(q)(1)(A), states, in pertinent part, a
pesticide is misbranded if its labeling bears any statement which is false or misleading.

16. Section 2(q)(1)(E) of FIFRA, 7 U.S.C. § 136(q)(1)(E), states a pesticide is misbranded if
any word, statement, or other information required by or under authority of FIFRA to appear on
the label or labeling is not prominently placed thereon with such conspicuousness and in such
terms as to render it likely to be read and understood by the ordinary individual under customary

conditions of purchase and use.

17.  Section 13(a) of FIFRA, 7 U.S.C. § 136k(a) provides that where there is reason to believe

that a pesticide is in violation of any of the provisions of FIFRA, or that such pesticide has been

or is intended to be distributed or sold in violation of such provisions, or when the regisiration of

the pesticide has been canceled or suspended, the Administrator may issue a written or printed

“stop sale, use, or removal” order to any person who owns, controls, or has custody of such

- pesticide, and after receipt of such order no person shall sell, use, or remove the pesticide
described in the order except in accordance with the provisions of the order.

18.  Section 12(a)(2)(I) of FIFRA, 7 U.S.C. § 136}(3)(2)(1)., states that it shall be unlawful for
any person to violate any order issued under Section 13 of FIFRA, 7 U:S.C. § 130k.

Section IV

Factual Allegatidns

19.  Pursuant to Section 3.0f FIFRA, 7 U.S.C. § 136a, EPA registered to Intercon Chemical
Company (the registrant) a pesticide known as STERI-DINE DISINFECTANT, EPA
Registration Number (EPA Reg. No.) 48211-70. Thereafter, in accordance with 40 CER.
Section 152.132, the registrant entered into an agreement with the Respondent for Respondent to
supplementally distribute the registrant’s product under the name of STERI-DINE _
DISINFECTANT, using EPA Reg. No. 48211-70-10366. On July 19, 1995, the registration of
STERI-DINE DISINFECTANT, EPA Reg, No. 48211-70, was cancelled as were all
supplemental distribution agreements. Sales of existing stock by the registrant and supplemental

distributors were prohibited after January 15, 1996,
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20.  Pursnant to Section 3 of FIFRA, 7 U.S.C. § 136a, EPA registered to the registrant a
pesticide known as CHLOR 1250, EPA Reg. No. 48211-20001. Thereafier, in accordance with
40 C.F.R. Section 152.132, the registrant entered into an agreement with the Respondent for .
Respondent to supplementally distribute the registrant’s product under the name of FRM
CHLOR 1250, using EPA Reg. No. 48211-20001-10366. On July 19, 1995, the registration of
CHLOR 1250, EPA Reg. No. 48211-20001, was cancelled, as were all supplemental distribution
agreements. Sales of existing stock by the regisirant and supplemental distributors were

prohibited after January 15, 1996.

21. On or about December 21, 2005, December 28, 2005, and October 8, 2008, a
representative of the Missouri Department of Agriculture (MDA) conducted inspections at
Respondent’s facility in Union, Missouri, to determine the status of Respondent’s compliance

with FIFRA. |

22, During the inspections referenced in paragraph 21, the MDA representative documented
that Respondent was holding for sale or distribution STERI-DINE DISINFECTANT, the

cancelled pesticide product referenced in paragraph 19.

23.  During the inspections referenced in paragraph 21, the MDA representative documented
that Respondent wias holding for sale or distribution FRM CHLOR 1250, the cancelled pesticide

product referenced in paragraph 20. :

24, On or about May 20, 2008, EPA issued Request For Information Letters regarding sales,
distribution, and shipments of the cancelled pesticides FRM CHLOR 1250, EPA Reg. No.
48211-20001-10366 and STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-1036620 to
the following customers of Respondent: McFleeg, Inc., Watertown, South Dakota; Alfen’s Sales
& Service, Ottawa, Kansas; Dairy Concepts, Lesueur, Minnesota; L W Chemicals, Mt. Olive,
IHlinois; Preston Dairy Supply, Monticello, Iowa; Tony Howell Equity Group, East Gadsden,
Alabama; and, Billy Palmer Equity Group, East Gadsden, Alabama. In.or about June and/or July
of 2008 these customers of the Respondent documented multiple sales by the Respondent of the
cancelled pesticides FRM CHLOR 1250, EPA Reg. No. 4821 1-20001-10366 and STERI-DINE

DISINFECTANT, EPA Reg. No. 48211-70-10366. :

25.  On October 8, 2008, Keith G. Kastendieck, Respondent’s corporate vice-president and
managet, was served with an order issued pursuant to Section 13(a) of FIFRA, 7 US.C. -

§ 136k(a), prohibiting the distribution, sale, use, or removal of the pesticides FRM CHLOR
1250, EPA Reg, No. 48211-20001-10366 and STERI-DINE DISINFECTANT, EPA Reg. No.

48211-70-10366.

26. - On October 8, 2008, Keith G. Kastendieck informed inspéctors for the MDA and EPA
that Respondent had not produced, sold, or distributed either of the two pesticides since
December 2006, and that FRM Chem, Inc. had ceased operation effective December 31, 2006.
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27.  On or about July 10, 2009, EPA issued Request For Information Leters regarding sales,

. distribution, and shipments of FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to
several customers of Respondent, including, McFleeg, Inc., of Watertown, South Dakota and
‘Graber Equipment, of Oden, Indiana. Responses were received by EPA in July and/or August

12009, documenting multiple sales or distributions of FRM CHLOR 1250, EPA Reg. No. 48211-
20001-10366, all after December 31, 2006, and including at least two documented sales or
distributions of the product that occurred after the October 8, 2008, service of the order issued
pursuant to Section 13(a) of FIFRA, 7 U.S.C. § 136k(a), prohibiting the distribution, sale, use, or
removal of the pesticides FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366 and STERI-

DINE DISINFECTANT, EPA Reg. No. 48211-70-10366.

* Violations

28.  The Complainant hereby states and alléges that Respondent has violated FIFRA as
follows: :

Count ]

29.  The facts stated in paragraphs 19 through 28 are realleged and incorporated as if fully
stated herein. .

30.  On or about December 21, 2005, Respondent held for salé or distribution a quantity of
the product STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-103606.

31. At the time the Respondent was documented as holding for sale or distribution STERI-
DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, the product was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.

32.  Respondent violated Section 12(a)(1)(A) of FIFRA, 7U.S.C. § 136j(a)(1)(Aj, by holding
for sale or distribution a pesticide whose registration has been cancelled or which is not
registered under Section 3 of FIFRA, 7 U.S.C. § 136a.

33.  The STERI-DINE DISINFECTANT product label bore the false EPA Registration
Number 48211-70-10366. ’

34,  Respondent violated Section 12(a)(1)E) of FIFRA, 7 U.S8.C. § 136j(a)(1)(E), by holding
for sale or distribution a misbranded pesticide.

35.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 29 through 34, it is proposed that a civil penalty of $6,500 be assessed against
Respondent.
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Count 2

36.  The facts stated in paragraphs 19 through 35 are realleged and incorporated as if fully
. stated herein. ' :

37.  On or about December 21, 2005, Respondent held for sale or distribution a quantity of
the product FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366.

38. At the time the Respondent was documented as holding for sale or distribution FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, the product was not registered under Section

'3 of FIFRA, 7 U.S.C. § 136a.

39, Resgondent violated Section 12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by holding
for sale or distribution a pesticide whose registration has been cancelled or which is not
registered under Section 3 of FIFRA, 7U.S.C. § 136a.

40.  The FRM CHLOR 1250 product label for the products documented bore the false EPA
Registration Number 48211-20001-10366. ' ‘

. 41.  Respondent violated Section 12(a)(1)(E) of FIFRA, 7U.S.C. § 136j(a)(1)(E), by holding
for sale or distribution a misbranded pesticide.

42. Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
. paragraphs 36 through 41, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Counts 3-6 - Sales/Distributions fo McFleeg, Inc.

Count 3

43.  The facts stated in paragraphs 19 through 42 are realleged and incorporated as if fully
stated herein, ‘ S

44.  On or about November 21, 2005, Réspondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to McFleeg, Inc., Watertown, South

Dakota.

45.  On the date of the sale and/or distribution referenced in paragraph 44, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.8.C. § 136a. .
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46.  For the sale or distribution referenced in paragraph 44, Respondent violated Section

12(a}(1)(A) of FIFRA, 7U.S.C. § 136J(a)(1)(A) by selling or-distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

47.  Pursuant fo Section 14 of FIFRA, 7 U.S.C. § 1361, and based on the facts stated in
paragraphs 43 through 46, it is pwposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 4

48.  The facts stated in paragraphs 19 through 47 are realleged and incorporated as if fully
stated herein.

49, On or about July 5 2006, Respondent sold or distributed a quantity of the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001- 10366, to McFleeg, Inc., Watertown, South Dakota.

50..  On the date of the sale and/or distribution referenced in paragraph 49, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.8.C. § 136a.

51 For the sale or distribution referenced in paragraph 49, Respondent violated Section

12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

52.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 48 through 51, it is proposed that a civil penalty of $6,500 be assessed agamst

Respondent.

Count 5

53, The facts stated in palaglaphs 19 thr ough 52 are realleged and incorporated as if fu]ly
stated herein.

54.  Onorabout April 1, 2007, Respondent sold or distributed a quantity of the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, to McFleeg, Inc., Watertown, South Dakota..

55,  On the date of the sale and/or distribution referenced in paragraph 54, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366 was not registered under Section 3 of FIFRA,

7U.8.C. § 136a.
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56.  For the sale or distribution referenced in paragraph 54, Respondent violated Section
12(2)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

57. Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 53 through 56, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 6

58, The facts stated in paragraphs 19 through 57 are realleged and incorporated as if fully
stated herein. ‘

59,  On or about January 21, 2008, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to McFleeg, Inc., Watertown, Sout

Dakota. ‘

60.  On the date of the sale and/or distribution referenced in paragraﬁh 59, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366 was not registered under Section 3 of FIFRA,

7U.8.C. § 136a.

61.  For the sale or distribution referenced in paragraph 59, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
regisiration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C,

§ 136a.

62.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 58 through 61, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. .

Count 7 — Sale/Distribution to Allen’s Sales & Service

Count 7

63.  The facts stated in paragraphs 19 through 62 are realleged and incorporated as if fully
stated herein. ' ‘

64.  On or about May 18, 2005, Respondent sold or distributed a quantity of the product FRM -
CHIOR 1250, EPA Reg. No. 48211-20001-10366, fo Allen’s Sales & Service, Ottawa, Kansas.



FRM Chem, Inc.

First Amended Complaint and Notice of Opportunity for Hearing
FIFRA-07-2608-0035
Page 9 of 40

65. Onthe date of the sale and/or distribution referenced in paragraph 64, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366 was not registered under Section 3 of FIFRA,

7U.8.C. § 136a.

66.  For the sale or distribution referenced in paragraph 64, Respondent vioiatéd Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

67.  Pursuant to Section 14 of FIFRA,' 7U.8.C. § 136/, and based on the facts stated in
paragraphs 63 through 66, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Counts 8-11 — Sales/Distributions to Funk Sales & Service

Count 8

68.  The facts stated in paragraphs 19 through 67 are realleged and incorporated as if fully
stated herein. ' ‘

69.  On or about January 3, 2006, Respondént sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Funk Sales & Service, Ottawa,

Kansas.

70.  On the date of the sale and/or distribution referenced in péragraph 69, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366 was not registered under Section 3 of FIFRA,

7U.8.C. § 136a.

71, TFor the sale or distribution referenced in paragraph 69, Respondent violated Section
12(2)(1)(A) of EIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

72. Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 68 through 71, it is proposed that a civil penalty of $6,500 be asscssed against
Respondent. ' '

Count 9

73.  The facts stated in paragraphs 19 through 72 are realleged and incorporated as if fully
. stated herein. '
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74, On or about June 19, 2006, Respondent sold or distributed a quantity of the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Funk Sales & Service, Ottawa, Kansas.

75 On the date of the sale and/or distribution referenced in paragraph 74, the product FRM
CHLOR 1250, EPA Reg. No. 4821 1-20001-10366 was not registered under Section 3 of FIFRA,

7US.C. § 136a.

76.  TFor the sale or distribution referenced in paragraph 74, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 130a.

77.  Pursuant to Section 14 of FIFRA, 7 U.8.C. § 136/, and based on the facts stated in
paragraphs 73 through 76, it is proposed that a civil penalty of $6,500 be assessed against

Respondent, :

Count 10

78.  The facts stated in‘paragréphs 19 through 77 are realleged and incorporated as if fully
stated herein. :

79.  On or about July 26, 2006, Respondent sold or distributed a quantity of the product FRM
CHLOR 1250, EPA Reg, No. 48211-20001-10366, to Funk Sales & Service, Ottawa, Kansas.

80.  On the date of the sale and/or distribution referenced in paragraph 79, the product FRM
CHLOR 1250, EPA Reg, No. 48211-20001-10366 was not registered under Section 3 of FIFRA,

7U.8.C. § 136a.

81.  For the sale or distribution referenced in paragraph 79, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

82,  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 78 through 81, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. '

Count 11

83.  The facts stated in paragraphs 19 through 82 are realleged and incorporated as if fully
stated herein. -
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84, On or about December 12, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Funk Sales & Service, Ottawa,

Kansas.

85.  On the date of the sale and/or distribution referenced in paragraph 84, the product FRM
CHLOR. 1250, EPA Reg. No. 48211-20001-10366 was not registered under Section 3 of FIFRA,

7U.8.C. § 136a. |

86.  For the sale or distribution réferenced in paragraph 84, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

~§ 136a.

‘87, Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 83 through 86, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Counts 12-16 — Sales/Distributions to Dairy Concepts

Count 12

88.  The facts stated in paragraphs 19 through 87 are realleged and incorporated as if fully
- stated herein.

89.  On or about Janﬁary 9, 2006, Respondent sold or distributed and shipped a quantity of the
product FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Dairy Concepts, Lesueur,

Minnesota.

90.  On the date of the sale and/or distribution referenced in paragraph 89, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.8.C. § 136a.

91.  For the sale or distribution referenced in paragraph 89, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a. ' :

92.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 88 through 91, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. ' :
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Count 13

93.  The facts stated in paragraphs 19 through 92 are realleged and incorporated as if fully
stated herein.

94, On or about February 14, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Dairy Concepts, Lesueur,
Minnesotia. ‘

95.  On the date of the sale and/or distribution referenced in paragraph 94, the product FRM
CHI.OR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.S.C. § 136a.

96.  For the sale or distribution referenced in paragraph 94, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a. '

97.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 93 through 96, it is proposed that a civil penalty of $6,500 be assessed against
Respondent.

Count 14

98.  The facts stated in paragraphs 19 through 97 are realleged and incorporated as if fully
stated herein, '

99.  On or about July 10, 2006, Respondent sold or distributed a quantity of the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Dairy Concepts, Lesueur, Minnesota,

100." On the date of the sale and/or distribution referenced in paragraph 99, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

 7TUSC. § 136a.

101. For the sale or distribution referenced in paragraph 99, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or disiributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a. | ‘

102.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 98 through 101, it is proposed that a civil penalty of $6,500 be assessed against
Respondent.
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Count 15

103.  The facts stated in paragraphs 19 thmugh 102 are zealleged and mc01porated as if fully
stated herein. .

104.  On or about September 15, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Dairy Concepts Lesueur,
Minnesota;

105. On the date of the sale and/or distribution referenced in paragraph 104, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7 U.S.C. § 136a, W

106. For the sale or distribution referenced in paragraph 104, Respondent violated Section

12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a,

107.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 103 through 106, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 16

108.  The facts stated in palaglaphs 19 through 107 are realleged and incorporated as if fully
stated herein.

109.  On or about December 13, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Dairy Concepts, Lesueur,
Minnesota.

110.  On the date of the sale and/or distribution referenced in paragraph 109, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.S.C. § 136a.

111. For the sale or distribution referenced in paragraph 109, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S. C.

§ 136a.
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112, Pursuant fo Section 14 of FIFRA, 7 U.S.C. § 1367, and based on the facts stated in
paragraphs 108 through 111, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Counts 17-25 - Sales/Distributions to L. W Chemicals

Count 17

113.  The facts stated in paragraphs 19 through 112 are realleged and incorporated as if fully |
stated herein. ' ' .

114.  On or about August 3, 2004, Respondent sél_d or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No, 48211-70-10366, to L W Chemicals, Mt. Olive,

Illinois.

115. On the date of the sale and/or distribution referenced in paragraph 114, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a. :

116. Tor the sale or distribution referenced in paragraph 114, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

117. Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 113 through 116, it is proposed that a civil penalty of $6,500 be assessed against

. Respondent.

Cdunt 18

118. The facts stated in paragraphs 19 through 117 are realleged and incorporated as if fully
stated herein. -

119.  On or about October 4, 2004, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg, No. 48211-70-10366,.to L W Chemicals, Mt. Olive,

Itlinots.

120.  On the date of the sale and/or distribution referenced in paragraph 119, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.
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121.  For the sale or distribution referenced in paragraph 119, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(2)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.5.C.

§ 136a.

122, Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 118 through 121, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 19

123.  The facts stated in paragraphs 19 through 122 are realleged and incorporated as if fully
stated herein. '

124, On or about October 28, 2004, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to L. W Chemicals, Mt. Olive,

Tlinois.

125.  On the date of the sale and/or distribution referenced in paragraph 124, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.

126.  For the sale or distribution referenced in paragraph 124, Respondent violated Section
12(2)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

127. Pursuant to Section 14 of FIFRA, 7 US.C. § 136/, and based on the facts stated in
paragraphs 123 through 126, it is proposed that-a civil penalty of $6,500 be assessed against
Respondent. S

Count 20

128. The facts stated in paragraphs 19 through 127 are realleged and incorporated as if fully
stated herein. ' '

129.  On or about January 4, 2005, Respondent sold or distributed a quantity 'of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366,.to L W Chemicals, Mt. Olive,

Illinois.
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130.  On the date of the sale and/or distribution referenced in paragraph 129, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a. - ‘

131.  For the sale or distribution referenced in paragraph 129, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
" registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

132. Pursuant o Sectioﬁ 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 128 through 131, it is proposed that a civil penaity of $6,500 be assessed against

Respondent.

Count 21

133. The facts stated in paragraphs 19 through 132 are realleged and incorporated as if fully
stated herein. :

134.  On or about October 4, 2005, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 4821 1-70-10366, to L W Chemijcals, Mt. Olive,

Ilinois.

135.  On the date of the sale and/or distribution referenced in paragraph 134, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 4821 1-70-10366, was not registered under
Section 3 of FIERA, 7 U.S.C. § 136a."

136.  For the sale or disiribution referenced in paragraph 134, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a. :

137.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 133 through 136, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 22

138.  The facts stated in paragraphs 19 through 137 are realleged and incorporated as if fully
stated herein. '
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139.  On or about chober 25, 2005, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to L W Chemicals, Mt. Olive,

Illinots.

.140.  On the date of the sale and/or distribution referenced in paragraph 139, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not regisiered under
" Section 3 of FIFRA, 7U.S.C. § 136a.

141, For the sale or distribution referenced in paragraph 139, Respondent violated Section
12(@)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose

registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a. ' '

142.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 138 through 141, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. '

Count 23

143. The facts stated in paragraphs 19 through 142 are realleged and incorporated as if fully
stated herein. :

144.. On or about April 4, 2006, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to L W Chemicals, Mt. Olive,

llinois.

145.  On the date of the sale and/or distribution referenced in paragraph 144, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a. ‘

146. For the sale or distribution referenced in paragraph 144, Respondent violated Section
12(a}(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose

registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.s.C.
§ 136a.

147.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 143 through 146, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. : '
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Count 24

148. - The facts stated in paragraphs 19 through 147 are realleged and incorporated as if fully
stated herein. ' _

149.  On or about October 3, 2006, Respondent sold or distributed a quantity of the product
STERL-DINE DISINFECTANT, EPA Reg, No. 48211-70-10366, to L W Chemicals, Mt. Olive,

Illinois. :

150. On the date of the sale and/or distribution referenced in paragraph 149, the product
STERL-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.

15F.  For the sale or distribution referer}ccd in paragraph 149, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose

registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a. '

152.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 148 through 151, it is proposed that a civil penalty of $6,500 be assessed against

Respondent. :

Count 25

153. The facts stated in paragraphs 19 through 152 are realleged and incorporated as if fully
stated herein. : '

154.  On or about October 30, 2006, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to L W Chemicals, Mt. Qlive,

llinois.

155.  On the date of the sale and/or distribution to L W Chemicals referenced in paragraph 154,
the product STERI-DINE DISINFECTANT, EPA Reg. No. 4821 1-70-10366, was not registered
under Section 3 of FIFRA, 7 U.S.C. § 136a. : ‘

156. For the sale or distribution referenced in paragraph 154, Respondent violated Section
12¢a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)}(1)(A), by selling or distributing a pesticide whose |
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a. -

1)
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157.  Pursuant to Section 14 of FIERA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 153 through 156, it is proposed that a civil penalty of $6,500.be assessed against

Respondent.

Counts 26-27
Sales/Distributions o Preston Dairy Supply

Count 26

158. The facts stated in paragraphs 19 ﬂ:nough 157 are realleged and incorporated as if fully
stated herein.

159.  On or about March 30, 2005, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg No. 48211-20001-10366, to Preston Dairy Supply, Monticello,

Jowa.

160. On the date of the sale-and/or distribution referenced in paragraph 159, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7US.C. § 136a.

161.  For the sale or distribution referenced in paragraph 159, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C,

§ 136a.

162. Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 158 through 161, it is proposed that a civil penalty of $6 500 be assessed against

Respondent.

Count 27

163. The facts stated in palaglaphs 19 through 162 are realleged and incorporated as if fully
stated herein.

164.  On or about July 5, 2005, Respondent sold or distributed a quantity of the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Preston Dairy Supply, Monticello, Iowa.

165.  On the date of the sale and/or distribution referenced in paragraph 164, the ploduct FRM
CHLOR 1250, EPA Reg. No. 48211 20001 10366, was not registered under Section 3 of FIFRA,

7US.C. § 136a.
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166. For the sale or distribution referenced in paragraph 164, Respondent violated Section

12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C,

§ 136a.

167.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 163 through 166, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Counts 28-31 - Sales/Distributions to Tony Howell Equity Group
Count 28

168. The facts stated in paragraphs 19 through 167 are realleged and incorporated as if fully
stated herein.

169.  On or about July 7, 2004, Respondent sold or distributed and shipped a quantity of the
product STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70- 10366, to Tony Howell
Equity Group, East Gadsden, Alabama.

170.  On the date of the sale and/or d13t1 ibution referenced in paragraph 169, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not leglsteled under

Section 3 of FIFRA, 7 U.S.C. § 136a.

171, For the sele or distribution referenced in paragraph 169, Respondent violated Section

12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelied or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

172.  Pursuant to Sectloh 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 168 through 171 it is proposed that a civil’ penalty of $6,500 be assessed against

Respondent.

Count 29

173.  The facts stated in paragraphs 19 through 172 are realleged and incorporated as if fully
stated herein. '

174.  On or about August 4, 2004, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Tony Howell Equity Group,
East Gadsden, Alabama. ' '
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175.  On the date of the sale and/or distribution referenced in paragraph 174, the product
STERL-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.

176. Tor the sale or distribution referenced in paragraph 174, Respondent violated Section
12(a)(1)(A).of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
fegistration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

177.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated n
paragraphs.173 through 176 it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 30

178. The facts stated in paragraphs 19 through 177 are realleged and incorporated as if fully
stated herein.

179.  On or about October 4, 2004, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Tony Howell Equity Group,

East Gadsden, Alabama.

180.  On the date of the sale and/or distribution to referenced in paragraph 179, the prodﬁct
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.

181.  For the sale or distribution referenced in paragraph 179, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

182, Pursuant to Section 14 of FIFRA, 7 U.S.C. § 1361, and based on the facts stated in
paragraphs 178 through 181, it is proposed that a civil penalty of $6,500 be assessed against

Respondent. .

Count 31

183. The facts stated in paragraphs 19 through 182 are realleged and incorporated as if fully-
stated herein.
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184.  On or about November 1, 2004, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Tony Howell Equity Group,
East Gadsden, Alabama. :

185.  On the date of the sale and/or distribution referenced in paragraph 184, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-103 66, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.

186. For the sale or distribution referenced in paragraph 184, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C, § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

187. Pursuant io Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 183 through 186, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 32 — Sale/Distribution to Charles Rademacher |

Count 32

188. The facts stated in paragraphs 19 throzigh 187 are realleged and incorporated as if fully<
stated herein. :

189.  On or about January 11, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Charles Rademacher, Owensville,

Missouri. '

190.  On the date of the sale and/or distribution referenced in paragraph 189, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,
7 U.S.C. § 136a. . '

191.  For the sale or distribution referenced in paragraph 189, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

192.  Pursuvant to Section 14 of FIFRA, 7 U.S.C. § 1361, and based on the facts stated in
paragraphs 188 through 191, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.
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Counts 33-41 — Sales/Distributions to Riegel Farms '
Count 33

193, The facts stated in paragtaphs 19 through 192 are realleged and incorporated as if fuﬂy
stated herein. _

194.  On or about February 13, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Riegel Farms, South Sclon, Ohio.

195.  On the date of the sale and/or distribution referenced in paragraph 194,-the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.S.C. § 136a.

196. For the sale or distribution referenced in paragraph 194, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered undér Section 3 of FIFRA, 7 U.S.C.

§ 136a.

197.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 193 through 196, it is proposed that a civil penalty of $6,500 be assessed against

Respondent,

Count 34

198. The facts stated in paragraphs 19 through 197 are realleged and incorporated as if fully
stated herein. ‘

199.  On or about March 10, 2006, Respondent sold or distributed a quantity of the pi'oduCtA
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Riegel Farms, South Solon, Ohio.

200, On the date of the sale and/or distribution referenced in paragraph 199, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.S.C. § 136a.

201. For the sale or distx‘ibutidn referenced in paragraph 199, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.
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202, Pursuant fo Section 14 of FIFRA, 7 U.S.C. § 1367, and based on the facts stated in
paragraphs 198 through 201, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 35

203.. The facts stated in paragraphs 19 through 202 are realleged and incorporated as if fully
stated herein. ‘

204.  On or about April 4, 2000, Respondent sold or distributed a quantity of the product FRM '
CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Riegel Farms, South Solon, Ohio.

205.  On the date of the sale and/or distribution referenced in paragraph 204, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registercd under Section 3 of FIFRA,

7U.S.C. § 136a.

206. For the sale or distribution referenced in paragraph 204, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

207. Pursuant fo Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 203 through 206, it is proposed that a civil penalty of $6,500 be assessed against

. Respondent.

Count 36

208. The facts stated in paragraphs 19 through 207 are realleged and incorporated as if fully
stated herein. '

209. On or about June 2, 2006, Respondent sold or distributed a quantity of the prodﬁct FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Riegel Farms, South Solon, Ohio,

210. On the date of the sale and/or distribution referenced in paragraph 209, the pfoduct FRM
CHILOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.8.C. § 136a.

211, For the sale or distribution referenced in paragraph 209, Respondent violated Section
12(a)(1)(A) of FTFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not regisiered under Section 3 of FIFRA, 7 U.S.C.
§ 136a.
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212.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 208 through 211, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. : :

Count 37

213.  The facts stated-in paragraphs 19 through 212 are realleged and_incmporated as if fully
stated herein. _ '

214.  On or about June 23, 2006, Respondent sold or distributed a quantity of the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Riegel Farms, South Solon, Ohio.

215 On the date of the sale and/or distribution referenced in paragraph 214, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.8.C. § 136a.

216. For the sale or distribution referenced in paragraph 214, Respondent'vioiated Section

12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

217. Pursnant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 213 through 216, it is proposed that a civil penalty of $6,500 be assessed against

Respondent. .

Count 38

218.  The facts stated in paragraphs 19 through 217 are realleged and incorporated as if fully
stated herein. ' :

219.  On or about July 31, 2006, Respondent sold or distributed a quantity of the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Riegel Farms, South Solon, Ohio.

220.  On the date of the sale and/or distribution referenced in paragraph 219, the product FRM
~ CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.S.C. § 136a.

221.  For the sale or distribution referenced in paragraph 219, Respondent violated Section
12(a){1)}(A) of FIFRA, 7 U.S.C. § 136j(a)(1)}(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a. '
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222, Pursuaﬁt to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 218 through 221, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 39

223. The facts stated in paragraphs 19 through 222 are realleged and incorporated as if fully
stated herein. ' '

224.  On or about September 14, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 4821 1-20001-10366, to Riegel Farms, South Solon, Ohio.

225.  On the date of the sale and/or distribution referenced in paragraph 224, the product FRM
CHLOR 1250, EPA Reg, No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7US.C. § 136a.

226, For the sale or distribuﬁon referenced in paragraph 224, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a, '

227, Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 223 through 226, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 40

228.  The facts stated in paragraphs 19 through 227 are reafleged and incotporated as if fully
“stated herein. -

229.  On or about October 9, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Riegel Farms, South Solon, Ohio.

230.  On the date of the sale and/or distribution referenced in paragraph 229, the product FRM
CHILOR 1250, EPA Reg. No, 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.8.C. § 136a. -

231.  For the sale or distribution referenced in'paragraph 229, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7U.S.C.
§ 1306a.
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s

232, Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 228 through 231, it is proposed that a civil penalty of $6,500 be assessed against

Respondent,

Count 41

233.  The facts stated in paragraphs 19 through 232 are realleged and incorporated as if fully
stated herein.

234.  On or about November 22, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Riegel Farms, South Solon, Ohio.

235.  On the date of the sale and/or distribution referenced in paragraph 234, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.8.C. § 136a. | .

236.  For the sale or distribution referenced in paragraph 234, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.8.C.

§ 136a.

237.  Pursuant to Section 14 of FIFRA, 7 US.C. § 136/, and based on the. facts stated in
paragraphs 233 through 236, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Counts 42-52 - Sales/Distributions to Billy Palmer Equity Group

Count 42

238, The facts stated in paragraphs 19 through 237 are realleged and incorporated as if fully
stated herein. . .

239.  On or about July 31, 2004, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group,
East Gadsden, Alabama.

240. On the date of the sale and/or distribution referenced in paragraph 239, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under .
Section 3 of FIFRA, 7 U.S.C. § 136a.

241. For the sale or distribution referenced in paragraph 239, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
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registration has been cancelled or which is not registered under Section 3 of FIFRA, 7U.S.C.
§ 136a.

242. Pursuant to Section 14 of FIFRA, 7U.S.C. § 1361, and based on the facts stated in
paragraphs 238 through 241, it is proposed that a civil penalty of $6,500 be assessed against
Respondent.

Count 43

243. The facts stated in paragraphs 19 through 242 are realleged and incorporated as if fully
stated herein. '

244.  On or about January 4, 2005, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 4821 1-70-10366, to Billy Palmer Equity Group,

East Gadsden, Alabama,

245, On the date of the sale and/or distribution referenced in paragraph 244, the product
'STERI-DINE DISINFECTANT, EPA Reg, No. 4821 1-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a. .

246. For the sale or distribution referenced in paragraph 244, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

247  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 243 through 246, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. ' '

Count 44

248. The facts stated in paragraphs 19 through 247 are realleged and incorporated as if fully
stated herein. . : S .

249, * On or about August 3, 2005, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group,
East Gadsden, Alabama,

250. On the date of the sale and/or distributioﬁ referenced in paragraph 249, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.
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251, For the sale or distribution referenced in paragraph 249, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

252,  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 248 through 251, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 45

253. .. The facts stated in paragraphs 19 through 252 are realleged and incorporated as if fully
stated herein. _ _

254, On or about October 6, 2005, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group,

East Gadsden, Alabama.

255.  On the date of the sale and/or distribution refeienéed in paragraph 254, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.

256." For the sale or distribution referenced in paragraph 254, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

257.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 253 through 256, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 46

258. The facts stated in paragraphs 19 through 257 are realleged and incorporated as if fully
stated herein.

259,  On or about April 5, 2006, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group,
East Gadsden, Alabama, ' ' .
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260. On the date of the sale and/or distribution referenced in paragraph 259, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a. :

261. For the sale or distribution referenced in paragraph 259, Respondent violated Section -

12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 130a.

262, PUrsuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 258 through 261, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 47

263.  The facis siated in paragraphs 19 through 262 are realleged and incorporated as if fully
stated herein. . :

264.  On or about October 5, 2006, Respondent sold or distributed a quantity of the pr.oduct
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group,

East Gadsden, Alabama,

265. Onthe date of the sale and/or distribution referenced in paragraph 264, the product
‘STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a. , '

266. For the sale or distribution referenced in paragraph 264, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

267. Pursuant to Section 14 of FIFRA, 7 U.S.C, § 136/, and based on the facts stated in
paragraphs 263 through 266, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. o

Count 48

268. The facts stated in paragraphs 19 through 267 are realleged and incorporated as if fully
stated herein. :
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269.  On or about November 2, 2006, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group,

" East Gadsden, Alabama.

270.  On the date of the sale and/or distribution referenced in paragraph 269, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
- Section 3 of FIFRA, 7 U.S.C. § 136a.

"271.  For the sale or distribution referenced in paragraph 269, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

272.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 268 through 271, it is proposed that a civil penalty of $6,500 be assessed against

Respondent. :

Count 49

273. The-facts stated in paragraphs 19 through 272 are realleged and incorporated as if fully
stated herein. : ‘ ,

'274.  On or about September 4, 2007, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group,

East Gadsden, Alabama.

275.  On the date of the sale and/or distribution referenced in paragraph 274, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a. ‘

276. For the sale or distribution referenced in paragraph 274, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancélled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

 § 136a.

277 Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 273 through 276, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.



. FRM Chem, Inc.

First Amended Complaint and Nofice of Opportunity for Hearing
FIFRA-07-2008-0035
Page 32 of 40

Count 50

278.  The facts stated in paragraphs 19 through 277 are realleged and incorporated as if fully
stated herein. . ,

279. Oﬁ or about October 3, 2007, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group,
Fast Gadsden, Alabama. o

280. On the date of the sale and/or distribution referenced in paragraph 279, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7U.S.C. § 136a.

28 l For the sale or distribution referenced in paragraph 279, Respondent violated Section
12(a}(1)(A) of FIFRA, 7 U.S.C. § 136j(a)}(1)(A), by selling or distributing a pesticide whose

registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a:

282, Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 278 through 281, it is proposed that a civil penalty of $6,500 be assessed against
Respondent,

Count 51

283.  The facts stated in paragraphs 19 through 282 are realleged and incorporated as if fully
stated herein.

284,  On or about December 20, 2007, Respondent sold or distributed a quantity of the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group,
East Gadsden, Alabama. ' -

285,  On the date of the sale and/or distribution referenced in paragraph 284, the prodﬁct
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.

286. For the sale or distribution referenced in paragraph 284, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose

registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a.
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787.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 283 through 286, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Count 52

288. The facts stated in paragraphs 19 through 287 are realleged and incorporated as if fully
stated herein. "

289. In January 2008, Respondent sold or distributed a quantity of the product STERI-DINE
DISINFECTANT, EPA Reg. No. 48211-70-10366, to Billy Palmer Equity Group, East Gadsden,

Alabama.

290. On the date of the sale and/or distribution referenced in paragraph 289, the product
STERI-DINE DISINFECTANT, EPA Reg. No. 48211-70-10366, was not registered under
Section 3 of FIFRA, 7 U.S.C. § 1306a.

291.  For the sale or distribution referenced in paragraph 289, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose’
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S8.C.

§ 136a.

1292, Pursuant to Section 14 of FIFRA, 7 U.S.C, §'i361, and based on the facts stated in
paragraphs 288 through 291, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. ‘ '

Counts 53-56 — Sales/Distributions to Weir Farm Supply
Count 53

293 The facts stated in paragraphs 19 through 292 are realleged and incorporated as if fully
stated herein. -

294.  On or about February 22, 2006, Respondent sold or distributed a quantity of the prodﬁct
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Weir Farm Supply, La Veta,
Colorado.

295.  On the date of the sale and/or distribution referenced in paragraph 294, the product FRM
CHLOR 1250, EPA Reg. No, 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.S.C. § 136a.
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206. For the sale or distribution referenced in paragraph 294, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.8.C.

§ 136a.

997. Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 293 through 296, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. '

Count 54

298.  The facts stated in paragraphs 19 through 297 are realleged and incorporated as if fully
stated herein. : '

299.  On or about April 25, 2006, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Weir Farm Supply, La Veta,

Colorado.

300. On the date of the sale and/or distribution referenced in paragraph 299, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7US.C.§ 136a. |

301. For the sale or distribution referenced in paragraph 299, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

302.  Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 298 through 301, it is proposed that a civil penalty of $6,500 be assessed against
Respondent. ‘

Count 55

303. The facts stated in paragraphs 19 through 302 are realleged and incorporated as if fully
stated herein. : ‘

304. Oﬁ or about September 22, 2006, Respondent sold or distribuied a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Weir Farm Supply, La Veta,

Colorado.
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'305.  On the date of the sale and/or distribution referenced in paragraph 304, the product FRM
CHLOR 1250, EPA Reg. No, 48211-20001-10366, was not registered under Section 3 of FIFRA,

7U.S.C. § 136a.

306. Yor the sale or distribution referenced in paragraph 304, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.

§ 136a.

307. Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 303 through 306, it is proposed that a civil penalty of $6,500 be assessed against

Respondent. ‘

Count 56

308. The facts stated in paragraphs 19 through 307 are realleged and incorporated as if fully
stated herein.

309.  On or about December 11; 2006’, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No, 4821 1-20001-10366, to Weir Farm Supply, La Veta,

Colorado.

310.  On the date of the sale and/or distribution referenced in paragraﬁh 309, the product FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366, was not registered under Section 3 of FIFRA,

7 U.S:.C. § 136a. -

311. For the sale or distribution referenced in paragraph 309, Respondent violated Section
12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), by selling or distributing a pesticide whose
registration has been cancelled or which is not registered under Section 3 of FIFRA, 7 U.S.C.
§ 136a. ' :

312, Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 308 through 311, it is proposed that a civil penalty of $6,500 be assessed against

Respondent. .

‘Count 57-58 — Violations of a Stop Sale, Use, or Removal Order
Count 57

313. The facts stated in paragraphs 19 through 312 are realleged and incorporated as if fully
stated herein,
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314.  On October 8, 2008, Respondent was served by an EPA Inspector with an order issued
pursuant to Section 13(a) of FIFRA, 7 U.S.C. § 136k(a), prohibiting the distribution, sale, use, or
removal of the pesticides FRM CHLOR 1250, EPA Reg. No. 4821 1-20001-10366 and STERI-

DINE DISINFECTANT, EPA Reg. No. 48211-70-10366.

315.  On or about October 13, 2008, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Graber Equipment, Odon, Indiana.

316.  For the sale or distribution referenced in paragraph 315, Respondent violated Section
12(2)(2)(1) of FIFRA, 7 U.S.C. § 136j(a)(2)(D), by selling or distributing a pesticide in violation -
of an order issued under Section 13 of FIFRA, 7 U.S.C. § 136k. _

317. Pussuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 313 through 316, it is proposed that a civil penalty of $6,500 be assessed against

~ Respondent.

Count 58

318. The facts stated in paragraphs 19 through 317 are realleged and incorporated as if fully
stated herein. '

319.  On October 8, 2008, Respondent was served by an EPA Inspector with an order issued
pursuant to Section 13(a) of FIFRA, 7 US.C. § 136k(a), prohibiting the distribution, sale, use, or
removal of the pesticides FRM CHLOR 1250, EPA Reg. No. 4821 1-20001-10366-and STERI-
DINE DISINFECTANT, EPA Reg. No. 48211-70-10366. ‘

320. On or about November 26, 2008, Respondent sold or distributed a quantity of the product
FRM CHLOR 1250, EPA Reg. No. 48211-20001-10366, to Graber Equipment, Odon, Indiana.

321, For the sale or distribution referenced in paragraph 320, Respondent violated Section
12(2)(2)(1) of FIFRA, 7 U.8.C. § 136j(a)(2)(1), by selling or distributing a pesticide in violation
of an order issued under Section 13 of FIFRA, 7 U.S.C, § 136k.

322, Pursuant to Section 14 of FIFRA, 7 U.S.C. § 136/, and based on the facts stated in
paragraphs 318 through 321, it is proposed that a civil penalty of $6,500 be assessed against

Respondent.

Section V

Total Proposed Penalty

323.  Section 14 of FIFRA, 7 U.S.C. § 136/, and the Debt Collection Improvement Act of
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1996, as implemented by the Civil Monetary Penalies Inflation Adjustment Rule, 40 C.F.R. Part
19, authorize the issuance of this Complaint for the assessment of a civil penalty for each
violation. For any such violation occurring between January 30, 1997, and March 15, 2004, the
maximum statutory penalty per violation is Five Thousand Five Hundred Dolars ($5,500). For
" any such violation occurring on or after March 15, 2004, through January 12, 2009, the
maximum statutory penalty per violation is Six Thousand Five Hundred Dollars ($6,500). EPA
proposes to assess a total civil penalty of Three Hundred and Seventy-Seven Thousand Doilars

($377,000) against Respondent for the above-described violations.

Appropriateness of Proposed Penalty

324. The penalty proposed above has been calculated after consideration of the statutory
factors set forth in Section 14 of FIFRA, 7 U.S.C. § 136/, Specifically, EPA considered the size
of the business of Respondent, the effect of the proposed penalty on Respondent’s ability to
continue in business and the gravity of the alleged violations. In its calculation of the proposed
penalty, EPA has taken into account the particular facts and circumstances of the alleged '
violations, with specific reference to EPA guidance for the calculation of proposed penalties

- under FIFRA (See Enclosure, July 2, 1990, Enforcement Response Policy for the Federal
Insecticide, Fungicide. and Rodenticide Act (FIFRA)). '

325. For purposes of calculating the proposed penalty, Respondent was placed in Category I
size of business (total business revenues in excess of $1,000,000 per year) when Complainant
was unable to obtain specific information as to Respondent’s gross revenues. If this
categorization is incorrect, the proposed penalty will be adjusted upon submittal of reliable

financial information indicating another category is appropriate. -

326. Respondent has the right, upon submittal of certified financial information, fo
consideration of Respondent’s financial condition in mitigation of the proposed penalty insofar
as is necessary to permit Respondent to continue in business.

327. The proposed penalty constitutes a demand only if’ Respondent fails to raise bona fide
issues of ability to pay, or other bona fide affirmative defenses relevant to the determination of

any final penalty.

328, Said issues of ability to pay or other affirmative defenses relevant fo a final penalty may
. and should be brought to the attention of Complainant at the earii'est_ opportunity in this

proceeding.

329,  Payment of the total penalty - $377,000 - may be made by certified or cashier’s check
payable to the Treasurer, United States of America, and remitted to:

U.S. Environmental Protection Agency
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Fines and Penalties

Cincinnati Finance Center

P.O. Box 979077

St. Louis, Missouri 63197-9000.

330. If Respondent does not contest the findings and assessments set forth above, payment of
the penalty assessed herein may be remitted as described in the preceding paragraph, including a
reference to the name and docket number of the Complaint. In addition, a copy of the check
should be sent to:

Regional Hearing Clerk
EPA - Region 7

901 North 5™ Street
Kansas City, Kansas 66101

and a copy fo:

Chris R. Dudding

Assistant Regional Counsel
EPA - Region 7

901 North 5™ Street

Kansas City, Kansas 66101. -

NOTICE OF OPPORTUNITY FOR HEARING

Section VI

Answer and Request for Hearing

331, Pursuant to Section 14(a) of FIFRA, 7 U.S.C. § 136/(a), Respondent has the right to

request a hearing to contest any material fact contained in this Complaint or to contest the”

appropriateness of the penalty proposed herein. If Respondent wishes to avoid being found in
default, Respondent must file a written answer and request for hearing with: '

Regional Hearing Clerk
EPA - Region 7

901 North 5™ Street
Kansas City, Kansas 66101

within thirty (30) days of service of this Complaint and Notice of Opportunity for Hearing, Said
answer shall clearly and directly admit, deny, or explain each of the factual allegations contained
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in the Complaint with respect to which Respondent has any knowledge, or shall clearly state that
Respondent has no knowledge as to particular factual allegations in the Complaint. The answer

shall also state:

A. The circumstances or arguments that are alleged to constitute the grounds

of defense; : ‘
B. The facts that Respondent intends to place at issue; and
C. Whether a hearing is requested.

Failure to.deny any of the factual allegations in the Complaint constitutes an admission of the
undenied allegations. o

332.  Any hearing that is requested shall be held and conducted in accordance with the
“Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties,
Issuance of Compliance or Corrective Action Orders, and the Revocation, Termination or
Suspension of Permits,” 40 C.F.R. Part 22 (copy enclosed). '

333.  If Respondent fails to file a written answer and request for hearing within thirty (30) days
of service of this Complaint and Notice of Opportunity for Hearing, such failure will constitute a
binding admission of all of the allegations in this Complaint, and a waiver of Respondent’s right
to a hearing under FIFRA. A Default Order may thereafter be issued by the Regional
Administrator, and the civil penalties proposed therein shall become due and payable without

further proceedings.

334. Respondent is advised that, after the Complaint is issued, the Consolidated Rules of
Practice prohibit any ex patte (unilateral) discussion of the merits of any action with the EPA
Regional Administrator, members of the Environmental Appeals Board, the Regional Judicial
Officer, Administrative Law Judge, or any person likely to advise these officials in the decision

of the case.

Section VII

Settlement Conference

335.  Whether or not a hearing is requested, an informal settlement conference may be
arfanged at Respondent's request. Respondent may confer with the EPA concerning: (1)
whether or not the alleged violation occurred; or (2) the appropriateness of the proposed penalty
in relation to the size of Respondent’s business, the gravity of the violation, and the effect of the
proposed penalty on Respondent's ability to continue in business. Additionally, the proposed -
penalty may be adjusted if Respondent establishes a bona fide issue of ability to pay. To explore
the possibility of settlement in this maiter, contact: o
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Chris R. Dudding

Assistant Regional Counsel
EPA Region 7

901 North 5™ Street

Kansas City, Kansas 66101
Telephone: (913) 551-7524.

336. A request for an informal settlement conference does not extend the thirty (30) day period
during which a written answer and request for a hearing must be submitted. The informal
conference procedure may be pursued as an alternative to and simultaneously with the
adjudicatory hearing procedure. :

337, EPA encourages all parties against whom a civil penalty is proposed to pursue the
possibility of settlement. However, no penalty reduction will be made simply because an
informal settlement conference is held. If settlement is reached, the parties will enter into a
written Consent Agreement; and a Final Order will be issued. The issuance of such a Consent
" Agreement and Final Order shall constitute a waiver of Respondent’s right to request a hearing

on any matter stipulated to therein.

-

Chris R, Dudding
* Assistant Regional Counsel
Office of Regional Counsel

Enclosures
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ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc.

Prepared By: Mark K. Lesher

ADDRESS: P.O. Box 207 Date: 08/20/09
Highway 47 South
Washingion, MO 63090
Count 1 Count 2 Count 3 Count 4
Appendix A

1. Statutory Vielation

See. 12a)(1)(A)
Sec. 12(a)(1)(E)

Sec. 126a)(1)(A)
Sec. 12(a)(1)(E)

See. -12(a)(l)(A)

Sec. 126a){1){A)

2. FTTS Code IAA, IEA, {EE, 1AA, 1EA, 1EE, 1AA 1AA
}EF, IEG 1EF, IEG '
3. Violation Level 2,2,3,2,2 2,2,3,2,2 2 2
Appendix C - Table 2 - Size of Business Category
4. Violator Category * § 14(a)(1) § 14(a)(1) § la(a)(h) § 14(=)(1)
©§ 141y or § 14(a)(2) :
S. Size of Business Category H l 1 |
Appendix C - Table | - F:IFRA Civil Penalty Matrix
6. BASE PENALTY ~ $6,500 $6,500 $6,500 $6,500 -
Appendix B - Gravity Adjustments
7a. Pesticide Toxicity 2 2 2 2
7b. Human Harm 3 3 3 3
7c. Environmental Harm 3 3 3 3
7d. Compliance History 2 2 2 2
7e. Culpability 2 2 2 2
7, Total Gravity Adjusiment Value 12 12 12 i2
{add items 7a - Te)
Appendix C - Table 3 - Adjustments !
7g. Percent Adjustment Non;a None None None
7h. Dollar Adjustment None None Nane None
8. Final Penalty** (item 7h from item 0} $6,500 $6,500 $6,500 - $6,500

above)

Combined Total Penalty (total of aki COIUE'I'I]‘;S for line 8,

* Section 14(a){1) of FIFRA - Any registrant, commercial applicator, wholesaler, dealer, retailer, or other distributor who viclates any provision

of this subchapter may be assessed a civil penalty by the Administrator of not more than $5,000 for each offense.

Section 14(a)(2) of FIFRA - Any private applicator or other person not included in paragraph (1) who violates any provision of this subchapter
subsequent to receiving a written warning from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Administrator of not more than $1,000 for each offense, except that any applicator not included under paragraph {1} of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of controlling pests without delivering any

unapplicd pesticide to any person so served, and who violates any provision of this subchapter may be assessed a civil penalty by the

Administeator of not more than $500 for the first offense nor'more than $1,000 for each subsequent offense.




**The final penalty in cach column of line 8 cannot exceed the statutory maximum.

FIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc,

Prepared By: Mark K. Lesher |

ADDRESS: P.O. Box 207 Date: 08/20/09
Highway 47 South
’ Washington, MO 63090
’ Count 5 Count 6 Count 7 Count 8
Appendix A
1 Statutory Violation Sec: 12{a)(1)(A) Sec. lZ(g}(U{A) Sec. 12¢a)(1)(A) See., 12(a)(1)(A})
2 ms Code 1AA 1AA 1AA 1AA
3. Violation Level 2 2 ' 2 2
Appendix C - Table 2 - Stze of Business Category
4. Violator Category * § 14¢a)(1) § 14(a)(1) § H{a)(1) ~§ @D
§ M(a)(1) or § 14(a}(2)
5. Size of Business Category 1 1 I 1
Appendix C - Table 1 - FIFRA Civil Penalty Matrix
6. BASE PENALTY $6,500 | $6,500 $6,500 $6,500 -
Apj)endix B - Gravity Adjustmenis
7a. Pesticide Toxicity : 2 2 2 2
7b. Human Harm 3. 3 3 3
7¢. Environmental Harm 3 3 3 3
" 7d. Compliance Hi_stOry 2 2. 2 2
7e. Culpability 2 2 2 2
7f. Total Gravity Adjustment Value 12 12 12 12
{add ifcms 7a - 7e)
Appendix C - Table 3 - Adjustments |
7g. Percent Adjusiment None None None None
7h. Dollar Adjustment None None ane None
8. Final Penalty** {item 7h from item 6} $6,500 $6,500 7 $6,500 86,500
Combined Total Penalty (total of all columns for line 8, l
above)

* Section 14(a){1) of FIFRA - Any registrant, commercial applicator, wholesaler, dealer, retailer, or other distributor who violates any provision

of this subchapter may be assessed a civil penalty by the Administrator of not more than $5,000 for each offense.

Section 14(a)(2) of FIFRA - Any private applicator or other person not ineluded in paragraph (1} who violates any provision of this subchapter
subsequent to receiving a written waming from the Administrator or following a citation for a prior violation, may be assessed & civil penalty by
the Administrator of not more than $1,000 for each offense, except that any applicator not included under paragraph (1) of this subsection who
holds o applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of controlling pests without delivering any

unapplied pesticide to any person so served, and who violates any provision of this subehiapter may be assessed a civil penalty by the

Administrator of not more than $500 for the first offense nor more than $1,000 for each subsequent offense.

*#The final penalty in cach cofumn of line 8 cannot exceed the statutory maximumn.
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ENFORCEMENT RESPONSE POLICY for FIFRA - Referenice

RESPONDENT: FRM Chem, Inc. Prepared By: Mark K. Lesher

ADDRESS: P.O. Box 207 Date: 08/20/09
Highway 47 South :
Washington, MO 63090
Count 9 Count 10 Count 11 Count 12

Appendix A’

1. Statutory Violation Sec. 12(a){1)}{A) Sce. 12(a}(1)(A) Sec. [2(a){1){A) 'Sec. 12{a){1){A)

2, FTTS Code 1AA 1AA 1AA A

3, Violation Level 2 2 2 2
Appentlix C - Table 2 - Size of Business Category

4. -Violator Category * § 14(a)(1) § 14(a)D) § 14(a)(1) §' 14¢a)(t)

§ 14(a)(1} or § 14{a)(2) :

5. Size of Business Category 1 1 I I
Appendix C - Table 1 - FIFRA Civil Penalty Matrix

6. BASE PENAL;TY $6,500 $6,500 $6,500 $6,500
Appendix B - Gravity Adjustments

7a. Pes;icide Toxicity 2 2 2 2

7b. Human Harm 3 3 3. 3

Te. Environmental Harmm 3 3 3 3

7d. Compliance History 2 2 2 2

7e. Culpability 2 2 2 2

7f. Total Gravity Adjustment Value 12 1z 12 12

(add items 7a - 7e)

Appendix C - Table 3 - Adjustments
| “7g. -Percent Adjustment None None None Noﬁe

_7h. Doltar Adjustment None None None None

8. Final Penalty** {item 7h fromn item 6} $6,500 $6,500 $6,500 $6,500

Combined Fotal Penalty (fotal of all columns for line 8,
above}

* Section 14(a}( ) of FIFRA - Any registrant, commercial applicator, wholesaler, dealer, retailer, or other distributor who violates any provision
of this subchapter may be assessed a civil penalty by the Administrator of not more than $5,000 for each offense.

Section 14(a)(2) of FIFRA - Any private applicator or other person not included in paragraph (1) who violates any provision of this subchapter
subsequent fo receiving a written waming from the Administrator or following a citation for 2'prior violation, may be assessed a civil penalty by
the Administrator of not more than $1,000 for each offense, except that any applicator not included under paragraph (1) of this subsection who
holds or applies registered pesticides, or use difutions of registered pesticides, only to provide a service of controlling pests without delivering any
unapplied pesticide to any person so.served, and who violates any provision of this subehapter may be assesscd a civil penalty by the
Administrator of ot more than $500 for the first offense nor more than $1,000 for each subsequent offense.

*+The final penalty in each column of line § cannot exceed the statutory maximum.



TIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc. -

Prepared By: Mark K. Lesher
“Date: 08/20/09

ADDRESS: P.0O. Box 207
Highway 47 South
Washington, MO 63090
Count 13 Count 14 Count 15 Count 16
Appendix A
1. Statutory Violation See. 12(a)(1)(A) Sec. 12(a)(1)(A) - | Sec. 12(a)(I)(A) Sec. 12(a)(1)(A)
2. FTTS Code’ IAA 1AA 1AA 1AA
3. Violation Level .2 2 2 2
Appendix C - Table 2 - Size of Business Category
4. Vioiator Category * § 14{a)(h) § 14(2)(1} § Ha)(1) § 14{a)(1)
§ [4{a)(P) or § 14(a)(2)
5. Size of Business Category [ I I I
Appendix C - Table 1 - FIFRA Clyil Penalty Matrlx
6. BASE PENALTY : 56,500 36,500 $6,500 $6,500
Appendix B - Gravity Adjustments
Ta. P.esﬁcide Toxicity 2 2 2 2
7b, Human Hamm 3 3 3 3
7c. Environmental Hamm 3 3 3 3
7d. Compliance History 2 2 2 2
Te. Cj.i]pability 2 2 2 2
7. Total Gravity Adjustment Value i2 12 iz 12
{add item§ Ta - 7e)
Abpcnd[x C - Table 3 - Adjustmerits
7g. Percent Adjustment None None None None
7h. Dollar Adjusiment None None None None
8. Final Penalty** (item 7h from item 6} 36,500 - $6,500 56,500 $6,500
Combined Total Penalty {total of afl columns for line 8,
above) ‘

* Section 14(a){1) of FIFRA - Any registrant, commercial applicator, wholesaler, dealer, retailer, or other distributor who violates any provision

of this subchapter may be assessed a civil penalty by the Administeator of not more than $3,000 for each offense.

Section 14(a)(2) of FIFRA - Any private applicator or other person nof included in paragraph (1) who violates any provision of this subchapter
subsequent 1o receiving a written waming from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Administrator of not more than $1,000 for each offense, except that any applicator not included under paragraph (1} of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of confrolling pests without delivering any

unapplied pesticide to any person so served, and who violates any provision of this subchapter may be assessed a civil penalty by the

Administrator of not more than $500 for the first offense nor more than $1,000 for each subsequent offense,

*+The final penally in each column of Hne 8 cannot exceed the statutory maximum.




FIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc.

Prepared By: Mark K. Lesher

ADDRESS: P.O. Box 207 Date: 08/20/09
Highway 47 South '
Washington, MO 630590
Count 17 Count 18 Count 19 Count 20

Appendix A

1. Statuiory Violation Sec. F2(a)(1){(A) Sec. 12(a){1)(A) Sec. 12(a)(1)(A) Sec, 12{a)(1)(A)

2. FTTS Code 1AA 1AA 1AA AA

3. Violation Level 2 2 2 2
Appendix C - Table 2 - Size of Business Category ‘

- 4. Violator Category * § 14(a)l(l) § 14(2)(1) § 14(a)1) § 14¢a)(1)
§ 14{a)(1) or § 14(a)02)

5. Size of Business Category I 1 I I
Appendix € - Table 1 - FIFRA Civil Penaity Matrix

6. BASE PENALTY $5,500 : $6,500 $6,500 $6,500
Appendix B - Gravity Adjustments .

7a. Pesticide Toxicity 2 2 2 2

7b. Human Harm ' 3 3 3 3

7¢. Environmental Harm 3 3. 3 3.7

7d. Compliance History 2 2 p 2

7e. Culpability 2 2 2 2

7£, Total Gravity Adjustment Value 12 12 12 12

(add items 7a - Te)

;I\ppcndix C - Fable 3 - Adjustments

Tg. Percent Adjustment - None None None None

7h. Dollar Adjustment None None ) None None
8. Final Penalty** (item 7h from item 6) $5,500 $6,500 $6,500 $6,500
.Combincd Total Penalt'y {total of all columns for line 8,
above}

* Section 14{a)(1) of FIFRA - Any registrant, commercial applicator, wholesaler, deater, retaiter, or other distributor who violates any provision
of this subchapter may be assessed a civil penalty by the Administrator of not more than 55,000 for each offense. .

Section 14(a)(2) of FIFRA - Any private applicator or other person not included in paragraph {1} who violates any provision of this subchapter
subsequent to receiving a written waming from the Administrator or following a citation for a prior violation, may be assessed = civil penalty by
the Administrator of not more than $1,000 for each offense, except that any applicator not included under paragraph (1) of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide 2 service of controlling pests without delivering any

unapplied pesticide to any person so served, and who violales any provision of this subchapler may be assessed a civil penaley by the

Administrator of not more than $500 for the first offense nor more than $1,000 for each subsequent offense.

*#%The final penalty in cach column of line 8 cannot exceed the statutory maximum.




FIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc.

Prepared By: Mark K. Lesher

ADDRESS: P.O. Box 207 Date: 08/20/09
Highway 47 South
Washington, MO 63090
Count 21 Count 22 Count 23 Count 24
Appendix A
1. Statutory Violation See. 12(a}{1){A) Sec. 12(a){(1){A) Sec. 12(a)(1)(A) Sec. 12(a)(1){A)
2. FTTS Code 1AA 1AA° AA 1AA
3. Violation Level p . 2 : 2 2
Avppendix C - Table 2 - Size of Business Category |
4. Violator Category * § M@ § 14{a)(1) § 14{a)(1) § L))
§ 14(a}(1) or & 14(a)}(2) '
5. Sizeof Busi‘ness Category I l I I I
Appendix C - Table 1 - FIERA Civil Penalty Matrix
6. BASE PENALTY - $6,500 36,500 $6,500 $6,500
Appendix B - Gravity Adjustments
7a. Pesticide Toxicity 2 2 2 2
7b. Human Harm 3 3 3 3
7¢. Environmental Harm 3 3 3 3
7d. Compliance History 2 2 2 2
Te. Culpability 2 2 | 2 2
Tf. Total Gravity Adjustment Value 12 12 12 2
(add items 7a - 7¢)
Appendix C - Table 3 - Adjustments
7g. Percent Adjue;tment None None _ None None
7h. Dollar Adju.stmcnt None None None Mone
8. Final Penalty** (item 7h from itc-m 6) $6,500 $6,500 $6,500 $6,500
Combined Total Penalty (total of all columns for line 8;
above) : ‘

* Section 14(a)(1) of FIFRA - Any registrant, commercial applicator, wholesaler, dealer, retailer, or other distributor who violates any provision
of this subchapter may be assessed a civil penalty by the Administrator of not more than $5,000 for each offense.

Section [4(a)(2} of FIFRA - Any pfivate applicator or other person not included in paragraph { I} who violates any provision ef this subchapter
subsequent to receiving a written waming from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Administeator of not more than $1,000 for each offense, except that any applicator not included under paragraph (1) of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of contreliing pests without delivering any

unapplied pesticide to any person so served, and who violates any provision of this subchapter may be assessed a civil penalty by the

Administrator of not more thar 5508 for the first offense nor more than $1,000 for each subsequent offense.

**The final penalty in each column of line 8 cannot exceed the statutory maxinum.




FIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc.

Prepared By: Mark K. Lesher

ADDRESS: P.O. Box 207 Date: 08/20/09
' Highway 47 South -
‘Washington, MO 63090
' Count 25 Count 26 Count 27 Count 28
Appendix A
I, Statutory Vielation Sec. 12(a)(1)A) Sec, 12(2)(1HA) Sec. 12(a)(1}{A) See. 12(a){1)(A)
2. FTTS Code TAA 1AA 1AA IAA
3. Violation Level 2 2 2 2
Appendix C - Table 2 - Size of Business Category
t‘L Violator Category * - § 14(a)(1) § 14(a)(1) § 14(a)(ly § 14(a)(1)
§ 14(a)(1} or & 14(a}(2)
5. Size of Business Category I B I I
Appendix C - Table I - FIFRA Civil Penalty Matrix
6. BASE PENALTY $6,500 $6,500 $6,500 $6,500
Appendix B - Gravity Adjustmenis
7a. Pesticide Toxicily 2 2 2 2
7b. Human Harm 3 3 3 3
7¢. Environmental Harm 3 3 -3 3
7d. Compliance History 2 2 2 2
Te. Culpability 2 2 2 2
7f. Total Gravity Adjustment Value 12 i2 iz 12
(add items 7a - 7e)
Appendix C - Table3 - _Adjustments
7g. Percent Adjustment None None None None -
’.ih. Dotlar Adjustment MNone None None None
8. Final Penalty®* (item 7h from item 6) $6,500 $6,500 $6,500 $6,500 -
Combined Total Penalty (total of all columns for line 8,
above)

* Section t4{a)(1} of FIFRA - Any registrant, commercial applicator, wholesaler, dealer, retailer, or other dislrik;utor_ who violates any provision

of this subchapter may be assessed a civil penalty by the Administrator of not more than $3,000 for each offense.

Section 14(a){2) of FIFRA - Any private applicator or othef person not included in paragraph {1} who violales any provision of this subchapter
subseguent to receiving & written waming from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Administrator of not more than $1,000 for each offense, except that any applicator not included under paragraph (1) of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of controlling pests without delivering any

unapplied pesticide to any person so served, and who violates any provision of this subchapter may be assessed a civil penalty by the

Administrator of not more than $500 for the first offense nor more than $1,000 for cach subsequent offense.

#*The final penalty in each colum of line 8 cannot exceed the statufory maximum.




FIFRA CIVIL PENALTY CALCULATION W ORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc.
ADDRESS: P.O. Box 207
Highway 47 South
Washington, MO, 63090

Prepared By: Mark K. Lesher
Date: (8/20/09

Count 28 Count 3.0 Count 31 Count 32
Appendix A
1. Siatutory Violation Sec. 12{a}(1)(A) Scc‘. 12(a){1XA) Sec. [2{a){1)(A) Sec. 12(a)(1)(A)
2. FTTS Code 1AA 1AA 1AA 1AA
3, Violation Level 2 2 2 2
Appendix C - Table 2 - Size of Business Category
4. Violator Category * . § Ma)(1) § Ha)(1) - § 14(a)1) § 14a)(1)
§ 14(a)(1) or § 14(a)(2) ) .
5. Size of Business Category I I I I
Appendix C - Table 1 - FIFRA Civil Penalty Matrix
6. BASE PENALTY '36,500 $6,500 $6,500 $6,500
Ap.penclix B - Gravity Adjustments
7a, Pesticide Toxicity 2 2 2 2
7b. Human Harm 3 3 3 3
‘7¢. Environmental Hamm 3 3 3 3
7d. Compliance History 2 2 2 2
Je. Culpability 2 2 ' 2
7f. Total Gravity Adjustment Value 2 12 12 2
(add items 7a - Te}
Appendix C - Table 3 - Adjustments
7g. Percent Adjustment None None None © Mone
7h. Dollar Adjustment None None None None
8. Final Penalty** (item 7h from ilem 6} $6,500 $6,500 $6,500 $6,500
Combined Total Penalty (total of all columas for line 8,
above)

* Section 14(a)(1) of FIFRA - Any registrant, commercial applicator, wholesaler, dealer, retailer, or other distributor who violates any provision
of this subchapter may be assessed a eivil penalty by the Administrator of not more than $5,000 for each offense.

Section 14(a){2) of FIFRA - Any private applicator or other person not inchuded in paragraph (1) who viclates any provision of this subchaper
subsequent fo receiving a written waming from the Administrator or following a eitation for a prior violation, may be assessed a civit penaliy by
the Administrator of not more than $1,000 for each offense, except that any applicator not ineluded under paragraph {1} of this subsection who
holds or applies registered pesticides, or use difutions of registered pesticides, only {o provide a service of controlling pests without delivering any

umapplied pesticide to any person so served, and who violates any provision of this subchapter may be assessed a civil penalty by the

Administrator of not more thar $500 for the first offense nor more than $1,000 for cach subsequent offense.

*=The final penalty in each column of line 8 cannot exceed the statutory maximum,




FIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference ,

RESPONDENT: FRM Chem, Inc,

Prepared By: Mark K. Lesher
Date: 08/20/09

ADDRESS: P.O. Box 207
Highway 47 South
Washington, MO 63090
Count 33 Count 34 Count 35 Count 36
Appendix A
1. Statutory Violation Scc.. 12¢a)(1){A) Sec. [2(a)(1){A) Sec. 12{a)(1)(A) Sec. 12(a)(1)(A)
2. FTTS Code 1AA 1AA IAA. IAA
3. Violation Level 2 2 2 ‘ 2
Appendix C - Table 2 - Size of Business Category
4, Violator Category * § ()1 § 14(a)(1) § M@ - § 14(a)(1)
§ 14(a)(1) or § 14(a)(2)
5, Size of Business Category I I I i
Appendix C - Table 1 - FIFRA Civil Penalty Matrix
6. BASE PENALTY $6,500 $6,500 $6,500 $6,500
Appendix B - Gravity Adﬁlstments
_ Ta. Pesticide Toxicity 2 2 2 2
7b. Human Harm 7 3 3 3 3
7e. Environmental Harm 3 3 3 3
7d, Compliance History 2 2 2 2
7e. Culpability 2 2 2 2
7. Total Gravity Adjustment Value 12 12 12 12
{add items 7a - 7e)
Appendix C - Table 3 - Adjustments
7g. Percent Adjﬁstment None None None None
7. Dollar Adjust_ment None . None None None
8. Final Penaliy** {item 7h from item 6) $6,500 $6,500 $6,500 $6,500
Combined Total Penalty {total of all columns for Fine 8,
above)

% Section 14(a)(1)} of FIFRA - Any registrant, commercial applicator, wholesater, dealer, retailer, or other distributor who violates any provision

of this subchapter may be assessed a civil penalty by the Administrator of not more than $5,000 for each offeuse

Section [4(a)(2} of FIFRA - Any pnvale applicator or other person not included in paragraph (1) who vwEatcs any provision of this subchapter
subsequent to receiving a writien warning from the Administrator or following a citation for a prior vickation, may be assessed a civil penalty by
the Administeator of not more than $1,000 for each offense, except that any applicater not included under paragraph (1) of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of controlling pests without delivering any

unapplied pesticide to any person so served, and who violates any provision of this subchapter may be assessed a civil penally by the

Administrator of not more than $500 for the first offense nor more than $1,600 for each subsequent offense.

*+The final penalty in each column of line 8 cannot exceed the statutory maximun.




FIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reférence

RESPONDENT: FRM Chem, Inc.

Prepared By: Mark K. Lesher

ADDRESS: P.0. Box 207 Date: 08/20/09
Highway 47 South
Washington, MO 63090
Count 37 Count 38 Count 39 Count 40
Appendix A
1. Statutory Violation Sec. l2(a)(1)(K) Sec. 12(a)(1)}(A) Sec. 12(a){1}{A) Sec, 12{a)(1{A)
2. FTTS Ce;de 1AA 1AA LAA V 1AA
3, Violation Level 2 2 2 2
Appendix C - Table 2 - Size of Business Category .
4. Viotator Category * § 141 § 14(a)(1) § 14GX(1) § 14)(1)
§ 14(a)(1} or § 14(a)}2)
5. Size of Business Category i I 7 I 1
Appendix C- Tible 1 - FIFRA Civil Penal'ty'n'latrix '
6. BASE PENALTY $6,500 $6,500 : $6,500 $6,500
Appendix B - Gravity Adjustments
7a. Pesticide Toxicity V 2 2 2 2
7b. Human Harm  ° 3 3 3 3
7¢. Environmental Harm 3 3 3 3
7d. Compliance History ’ 2 2 2 2
Te. Culpability p: 2 2 2
71. Total Gravity Adjustment Value 12 12 12 [z
(add items 7a - 7} -
Appendix C - Table 3 - Adjustinents
7g. Percent Adjustment Noune None None None
7h. Dollar Adjustment None . None None None
8. Final Penalty** (item 7h from item 6) $6,500 . 36,500 $6,500 £6,500
Combined Total Penalty (totél of all columns for line 8, .
above) .

* Section 14{a)(1) of FIFRA - Any registrant, COI]I]]]E‘.EClal applicator, wholesaler, dealer, retailer, or other distributor who vmlates any provision
‘of this subchapter may be assessed a eivil penalty by the Administrator of not more than $5,000 for cach offense. .

Section F4(a)(2) of FIFRA - Any private applicator or other person not included in paragraph (1) who violates any provision of this subchapter
subsequent fo receiving a written waming from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Administrator of not more than 31,000 for each offense, except that any applicator not inctuded under paragraph (1) of this subsection who
holds or apphcs registered pesticides, or use dilutions of registered pes:m]des only o provide a service of controlling pests without delivering any

unapplied pesticide to any person so served, and who violates any provision of this subchapter may be assessed a civit penalty by the

Administeator of not more than $500 for the first offense nor more than$1,000 for each subsequent offense.

**The final penalty in each column of line 8 cannot exceed the statutory maximum.




FIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc.

Prepared By: Marik K. Lesher

ADDRESS: P.O. Box 207 Date: 08/20/09
Highway 47 South :
Washington, MO 63090
Count 41 Count 42 Count 43 Cournt 44
Appendix A
1. Statutory Violation Sec. 12(a){1){A) Sec, 12(a)(1)(A) Séc. 12(a){ (A Sec. 12(a)(1)(A)
2. FTTS Code 1AA 1AA TAA 1AA
3. Violation Level 2 2 2 2
Appendix C —Table 2 - Size of Business Category
4, Violator Category * § 14(a){(1) § 14(a)(1) § M(a)(lfa § 14a)(1)
§ 14(a)(1) or § 14{a)(2) :
5. Size of Business Category i [ i I
Appendix C - Table 1 - FIFRA C}\'i] Penalty Matrix |
6. BASE PENALTY 36,500 $6,500 $6,500 56,500
Appendix B - Gravity Adjustinents
7a. Pesticide Toxicity 2 2 2 2
7b. Human Harm 3 3 3 3
7¢. Environmental Harm 3 3 3 3
7d. Compliance History 2 2 2 2
7e. Culpability 2 2 2 2
7f. Total Gravity Adjustment Vatue [z - - 12 12 12
{add items 7a - 7¢)
Appendix C - Table 3 - Adjustments
7g. Pcrcent‘Adjustmcnl None None - None None
7h. Dollar Adjustment None None None None
8. Finai Penalfy** (item 7h from item 6) $6,500 $6,500 - $6,500 $6,500
Combined Total Penalty (total of all columns for line 8,
above)

* Seetion 14(2)(1) of FIFRA - Any registrant, commeroial applicator, wholesaler, dealer, retailer, or other distributor who violates any provision
of this subchapter may be assessed a civil penally by the Administrator of not more than $5,000 for each offense.

Section 14(a}(2) of FIFRA - Any private applicator or other person not included in paragraph (1) who viotates any provision of this subchapter
subsequent fo receiving a written warning from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Adntinistrator of not more than $1,000 for each offense, except that any applicator not included under paragraph (1) of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of controlling pests without delivering any

unapplied pesticide to any person so served, and who violates any provision of this subchapter may be assessed a civil penalty by the

Administrator of not more than $500 for the first offense nor more than $1,000 for each subsequent offense.

#+The final penalty in each colunn of linie 8 cannof exceed the statutory maximum.




FIFRA CIVIL, PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc.

Prepared By: Mark K, Lesher

ADDRESS: P.O. Box 207 Date: 08/20/09
Highway 47 South
Washington, MO 63090
Count 45 " Count 46 Count 47 Count 48

Appendix A

1. Statutory Violation Sec. 12(a)(1){A} Sec, 12{a)(1)(A) See. 12(a)(1)(A) Sec. iZ(a)(])(A)

2. FTTS Code 1AA 1AA 1AA IAA

3. Violation Level 2 2 T2 2
Appendix C - Table 2 - Size of Business Category

4. Vielator Catcgor);' * § 14a)(1) § 14(a)(1} § 1a)1) § HMa)(1)

§ 14(a)(1) or § 14(a)(2) A
5. Size of Business Category ] 1 I 1

;Appcndix C - Table 1 - FIFRA Civil Penalty Matrix

6. BASE PENALTY $6,500 $6,500 $6,500 $6,500
Appendix B - i}ravity Adjustments

7a. Pesticide Toxicity 2 2 2 2

7b. Human Harm 3 3 3 3

7c. Environmendtal Harm 3 3 3 3

7

7d. Compliance History 2 2 2 2

Te. Culpability 2 2 2 2

7f. Total Gravity Adjustment Value 12 2 12 12

{add items 7a - 7¢)

Appendix C- Table 3 - Adjustmenis

7g. Percent Adjustment None ‘ None None None

7h. Dollar Adjustment None None None MNone
8. Final i’enalty** (item 7h from item 6} $6,500 ' $6,500 . $6,500 $6,500
Combined Total Penalty (iotal of all columns for- line 8,
above)

* Section 14(a){1) of FIFRA - Any registrant, comniereial applicator, wholesaler, deater, tetailer, or other distributor who violates any provision
of this subchapter may be assessed a civil penalty by the Administrator of not more than 35,000 for cach offense,

Section 14(a)(2) of FIFRA - Any private applicator or other person not included in paragraph (1) who violates any provision of this subchapter
subsequent Lo receiving a written warning from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Administrator of not more than $1,000 for each offense, except that any applicator not included under paragraph (1) of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of controlling pests without delivering any

unapplicd pesticide fo any person so served, and who violates any provision of this subchapter may be assessed a civil penalty by the

Administrator of not more thar $500 for the first offense nor more than 31,000 for cach subsequent offense.

#+The final penalty in each colunn of line 8 cannot exceed the statutory maximum.




FIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Refereiice

' RESPONDENT: FRM Chem,‘Inc. Prepared By: Mark K. Lesher

ADDRESS: P.0.Box 207 Date: 08/20/09
Highway 47 South
Washington, MO 63090
Count 49 Count 50 Count 51 Count 52

Appendix A

1. Statutory Violatioﬁ Sec. F2(a)(1)(A) Sec. 12(a){1){A) Sec. [2{a)(1}A) Sec. 12(a)(1)(A)

2, FTTS Code 1AA J1AA 1AA . 1AA

3. Viotation Level -2 2 2 2
Appendix C - Table 2 - Size of Business Category

4, Violator Category * § 14{a)(h) § 14(a)(1} § t4(a)(D) § T4(a)i)

§ 14(a}{1} or § E4(a)(2) .

5. Size of Business Ca}egory I I I I
Appendix C - Tabtehl - FIFRA Civil Pe.rmlty Mafrix

6. BASE PENALTY 56,500 $6,500 56,500 36,500
Appendix B - Gravity Adjustments

7a. Pesticide Toxicily 2 2 2 2

7b. Human Harm 3 3 3 -3

‘Ie. Environmental Ham 3 3 3 3

7d. Compliance History 2 2 2 2

7e. Culpability 2 2 2 2

7{. Total Gravity Adjustment Value i2 12 12 12

(add items 7a - 7¢)

Appendix C - Table 3 - Adjlls(m.ents

7g. Pcrcént Adjustment - None None None None

7h.. Dollar Adjustment None None None None
8. Final Pen'alt_v** {item 7h from item 6) $6,500 $6,500 $6,500 56,500
Co;:abined Total Pchalty {total of alt columns fortine §, .
above)

* Section 14(a)(1) of FIFRA - Any registrant, commercial applicator, wholesaler, dealer, retailer, or other distributor whe violates any pfovision

of this subchapter may be assessed & civil penalty by the Administrator of not more than $5,000 for each offense.

Section 14(a)(2) of FIFRA - Any private applicator or other person not included in paragraph (1) who violates any provision of this subchapter
subsequent to receiving a written waming from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Administrator of not more than $1,000 for each effense, except that any applicator not included under paragraph (1) of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of controlling pests without delivering any

+unapplied pesticide to any person se served, and who violates any provision of this subchapter may be assessed a civil penalty by the

Administrator of not niore than $500 for the first offense nor more than $1,000 for each subsequent offense.

*+The final penally in cach column of linc 8 cannot exceed the statutory maximum,




1

FIFRA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc.

Prepared By: Mark K. Lesher

ADDRESS: © P.O. Box 207 Date: (8/20/09
. ' Highway 47 South
Washington, MO 63050
Count 53 Cﬁunt 54 Count 55 Count 56

Appendix A .

1. Statutory Violation Sec. F2{a)(E}(A) Sec. 12(a}{1}{A) Sec. 12{a)(1){A) Sec. 12(a)(1}(A)

2. FTTS Code TAA 1AA 1AA 1AA

3. Violation Level 2 2 2. 2
Appendix C - Table 2 - Size of Business Cafegory

4. Violator Category * v § 14(a)(1} § 14¢a)(1) § 14(a){1y § HMa)(1)

§ 14(a)(1} or § 14(a)(2) .

5. Size of Business Category i I | T
Appendix C - Table I - FIFRA Civil Penalty Matrix

6. BASE PENALTY $6,500 $6,‘500 $6,500° 36,500
Appendix B - Gravity Adjustments

7a, Peslicide Toxicity 2 2 2 2

7b. Human Harm 3 3 3 3

7e. Environmental Harm 3 3 3 3

7d. Compliance History 2 2 2 2

7e. Culpability 2 2 2 2

7f. Total Gravity Adjustmenf .Value 12 1z 12 12

(add items 7a - ¢}

Appendix C - Tat.lle 3 - Adjustments

Tg. Percent Adjustment None None None None

7h. Dollar Adjustment None None None None
8, Final Penalty** (item 7h from item 6} 56,500 $6,500 . $6,500 $6,500
Combined Total Penalty (total of all columns for linc 8,
above}

* Section 14{a)( 1) of FIFRA - Any registrant, comemercial applicator, wholesaler, dealer, retailer, or other distributor whe violates any provision
of this subchapter may be assessed a civil penalty by the Administrator of net more than $5,000 for cach offense.

Section 14(a)(2) of FIERA - Any private applicator or other person not included in paragraph (1) who violates any provision of this subchapter
subsequent to receiving a written waming from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Administrator of not more tiran $1,000 for each offenss, except that any applicator not included under paragraph (I} of this subsection who

- holds or applics registercd pesticides, of use dilutions of registered pesticides, only to provide a service of controlling pesis without delivering any

unapplied pesticide to any person so served, and who violates any provision of this subchapter may be assessed a civil penalty by the

Administrator of not more than $500 for the first offense nor more than $1,000 for cach subsequent offense.

**The {inal penally in cach cohumn of line 8 cannot exceed the statutory maximum.




FIERA CIVIL PENALTY CALCULATION WORKSHEET
ENFORCEMENT RESPONSE POLICY for FIFRA - Reference

RESPONDENT: FRM Chem, Inc. Prepared By: Mark K. Lesher

ADDRESS: P.0. Box 207 Date: "(18/20/09
: Highway 47 South
Washington, MO 63090
’ Count 57 Count 58
. Violation of Viclation of
Appendix A SSURD issued on | SSUROQ issued on
10/8/08. FRM 10/8/08. FRM
Chem disiributed Chem distributed a
a quantity of FRM | quantity of FRM
Chlor 1250 to Chlor 1250 to
Graber Equipment | Graber Equipment
on 10/13/08, on 11/26/08.
1. Statutory Violation Sec. 12(a)(2)(1) Sec. 12(a)(2){I)
2. FTTS Code 21A HA
3. Violation Level 1 i
Appendix C - Table 2 - Size of Business Category
4. Violator Category * . § 14(a)(1) § H{a)(1}
§ 14(a)(t) or § 14(x)X2) )
5. Size of Business Category ‘ 1 I
Appendix C - Table 1 - FIFRA Civil Penalty Matrix )
6. BASE PENALTY $6,500 $6,500
Appendix B - Gravity Adjustments
7a. Pesticide Toxicity 2 2
7b. Human Harm 3 3
7e. Bovironmental Harm 3 3
7d. Compliance History 2 2
Te. Culpability 2 2
7f. Total Gravity Adjustment Value ¥ 12
(add items 7a - 7e) :
Appendix C - Table 3 - Adjustments
7g. Percent Adjustment None None
7h. Dollar Adjustnient None ' None
8. Final Penalty** (item 7h from item 6) $6,500 $6,500
Combined Total Penalty {total of all columns for line §, $377,000
above)

* Section 14{a){1) of FIFRA - Any registrant, commercial applicator, wholesaler, deales, retaiter, or other distributor who violates any provision
of this subchapter may be gssessed a civil penalty by the Administrator of not more than $5,000 for each offense,

Section 14{z)(2) of FIFRA - Any private applicator of other person not included in paragraph (1) who violates any provision of this subchapler
subsequent to receiving a written warning from the Administrator or following a citation for a prior violation, may be assessed a civil penalty by
the Administrator of not more (han $1,000 for eack offense, except that any applicator not included under parageaph (1) of this subsection who
holds or applies registered pesticides, or use dilutions of registered pesticides, only to provide a service of controlling pests without delivering any
wnapplied pesticide to any persoh so sérved, and who violates any provision of this subchapter may be assessed a civil penalty by the
Administrator of not more than $500 For the first offenss nor more than $1,000 for each subsequent offense.



*#The final penalty in each column of line & cannot exceed the statutory maximum.



Custom Compounders, Inc.
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BEFORE THE ADMINISTRATOR

IN THE MATTER OF } Docket No. FIFRA-07-2008-0035
: )
FRM Chem, Inc. : ) COMPLAINANT’S MOTION FOR LEAVE
Washington, Missouri ) TO AMEND THE COMPLAINT AND
. ) CONSOLIDATE MATTERS
)

Respondent )

COMPLAINANT’S MOTION FOR LEAVE TO AMEND THE COMPLAINT

AND CONSOLIDATE MATTERS

Pursuant to Rule 22.14(c) of the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties and the Revocatio;l or Suspension of Permils,
Complaihant the United States Environmcntal Protection Agency, Region 7 (EPA) sa:eks leave .
of the Court to amend the Administrative Complaint filed by EPA on June 26, 2009. The

ploposed Amended Compiamt is attached. In support of this Motlon, Complamant avers the

following:
- Background
) The Complaint in the above-captioned matter was filed June 26, 2009. The Complaint -

confains fifty-six counts, alleging multiple Vlolatlons by Respondent FRM Chem Inc.

(FRM), of Sectlons 12(a)(1)(A) and 12(A)(1)(E) of the Federal Insect101de Fungwide
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and Rodenticide Act (FIFRA), 7 U.S.C. §§ 136j(a)}(1)(A) and (E). Each of the fifty-six
counts alleges that Respondent sold or distributed or held for sale or distribution ong
of two pesticides whose registration had been cancelled or which was misbranded..
The pesticides alleged to have been sold or distributed were the products FRM
CHLOR 1250 and STERI—DINE DISINFECTANT, both produced by FRM, and the
registrations for each which had been cancelled in 1995. The proposed penalty in the
original Complaint was $364,000.

Respondent FRM sent ‘a document Complainant construed as an Answer and which.
was filed with EPA’s Regional Hearing Clerk on July 27, 2009.

A Complaint in the matter of Advanced. Products Technology, Inc., Washington,
Missouri, Docket No. FIFRA—07;2008~0036, was filed June 26, 2009. This Compiéint

contains four counts, alleging that the Respondent, Advanced Products Technology,

| Inc. (APT) violated Section 12(a)(1)(A) of FIFRA, 7 .U.S.C. § 136j(a)(1)(A). Each of

the four counts alleges that APT sold or distributed the cancelled product STERI-

DINE DISINFECTANT, produced by Respondent FRM. The proposed penalty in the

original Complaint against APT is $26,000.

" APT sent a document Complainant construed as an Answer and which was filed with

EPA’s Regional Hearing Clerk on July 27, 2009.

A Complaint in the matter of S'ynisys, Inc., Union,’ Miésouri, Docket No. FIFRA-07-
2009-0041, was filed September 23, 2009. This Complaint contains seven counts,
alleging that the Respondenf, Synisys, Inc. (Synisys) violéted Sectic;n 12(a)(1)(A) of

FIFRA, 7 U.S.C. § 136j(a)(1)(A). Each of the seven counts alleges that Synisys sold
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or distributed the cancelled product FRM CHLOR 1250, EPA Reg. No. 48211-20001-

10366. The proposed penalty in the original Complaint against Synisys is $45,500.

A Complaint in the matier of Custom Compounders, Inc., Unipﬁ, Missouri, Docket

No. FIFRA-07-2009-0042, was filed September 23, 2009. This Complaint contains
five counts, alleging that the Respondent, Custom Compounders, Inc. (CCI) violated
Section 12(a)(1)(A) of FIFRA, 7US.C. § 136j(a)(1)tA). Each of the five counts
alleges that CCI sold ox distributed the cancelled product FRM CHLOR 1250. The
p;'oposed penalty in the original Complaint against CCI is $32,500.

Issues for Amended Complaint and Consolidation of Matters

At least cight corporations, including FRM, APT, Synisys, and CCI, in addition to
Industrial Specialties, Inc., Pool Solutions Midwes;t, inc., V.L. Clark Chemical, Inc.,
and Chemicals, Pharmaceuticals & Intermediates, Inc. all list a facility located at 50
and/or 60 Hiéhline Drive in Union, Missouri as their principal place of business.
Res_pondeﬁf FRM is a Missouti company i;100-1p01'ated on October 28, 1968, and
administratively dissolved by the Missouri Secretary of State Tuly 1, 2008, for failure
to file an annual report.

I'Il a Final Decision and Order issued June 13, 2006, the.EPA Environmental Appeals
Board defermined that Respohdcnt FRM had annual gross receipls in excess of
$i,000,000 and assessed an administrative per;alty of $16,500 against Respondent
FRM in [n the Matter of FRM Chem Inc., a/;k/a Industrial Specialties in EAB FIFRA
Appeal No. 05-01. Multiple attempis were made by EPA to collect the penalty fn

August, October, and November of 2006, and receipt of the certified letters by FRM’SI _
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owner and corporate President Raymond Kastendieck was documenfed by EPA. To
date, Respondont FRM has not paid the penolty agséssed in this matter.

Corporate officers for FRM Chem., Inc. listed on the annual registiation report filed
IJanualy 30, 2007, were: President, Raymond E. Kastendieck; Vice—President,‘Keith
G. Kastendieck; Secretary, Ann P Kastendieck; and Treasurer, Ann P. Kastendieck.
Amn P. Kas’;elldieck is the sole listed member of the Board of Directors on the annual
registration report filed January 30, 2007. Karlan Kastendieck served as the séles

manager of ERM, and Keith Kastendieck served as tho plant manager of FRM.

" APT and Synisys, Inc., are both Missouri companies incorporated by Ann Kastendieck

on Decomber 29, 2003. Corporate officers for both corporations are: President,
Raymond E. Kastendieck, and Secretafy, Ann P. Kastendieck. Ann P. Kasteodieck is
the sole listed member of the Board'of Directors on the most recent onnual registration
report for each company, eéoh of which was filed with the Missouri Secretary of State
on | April 29,.2009.

Custom Compounders, Inc., is a Goorgia corhpany incorporated November 5, .1 980.
Corporate officers for Custom Compoundero,_ Inc., aie: Chief Executive Officer,
Raymond Kastenoieck; Chief Financial Officer, Karlan Kastendieck; and Secretary, A.
P. Kastendieok. |

Keith G. Kastendieck is the manager and part owner of APT, Synisys, Inc., and
Custom Compounders, Inc.

Karlan Kastendieck is the oales manager for Respondent FRM and APT.
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On December 21, 2005, a 1‘epfesentative for the Missouri Department of Agriculture
(MDA) performed an inspection of Respondent FRM;S facility at 50 Highline Drive in
Union, Missouri, interviewing_ Karlan Kastendieck,‘the sales manager for FRM a;ld
APT and collecting shipping records and labels documenting that FRM was holding

for sale or distribution the unregistered pesticides FRM CHLOR 1250 and STERI-

DINE DISINFECTANT.

‘On or about May 20, 2008, EPA zssued Request For Information Letters regarding

sales, dlstubutzon and sh1pments of the cancelled pesticides FRM CHLOR 1250 and
STERI-DINE DISINFECTANT to multiple customers of Respondent FRM. Several
customers responded fo the information request and supplied documel-ltatioﬁ of
mulfipie sales or distributioﬁs by Respondent FRM of FRM CHLOR 1250 and STERI-

DINE DISINFECTANT, in addition to four sales or distributions by APT in 2007 of

the FRM product STERI-DINE DISINFECTANT to L.W. Chemicals, Inc., of Mt.

Olive, Illinois.

On Octobe'r 8, 2008, 1'epresentaﬁves of MDA and EPA performed an inspection of
FRM, APT, Industrial Specialties, Inc., Custorn Compounders, Inc., and Synisys, Inc.,
at-the facility located at 50 and 60 Highline Drive in Union, Missouri.

On October 8, 2008, Kei'th G. Kastendieck, the corporate Vice President and manager
for Respondent FRM was served with an order issued pursuant to Section 13(a) of
FIFRA, 7 U.S.C. § 136k(a), prohibiting the distribution, sale, use, ot removal of the
pesticides FRM CHLOR 1250 and STERI-DINE DISINFECTANT.

On October 8, 2008, Keith G. Kastendieck, in his capacity as Vice-President of
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Respondent FRM and as owner and manager for APT, Synisys, Inc., and Custom
Compounders, Inc., informed inspectors for the MDA and EPA that “we no longer
produce” either of the two pesticides FRM CHLOR 1250 or STERI-DINE
DISINFECTANT, and that “we do not have any mventmyr f01 STERI-DINE or FRM
CHLOR 1250.” He further stated that “{w]le last pxoduced STERIDINE Apnl ‘06 and
we last produced FRM CHILOR 1250 Dec. ‘06,” and that “we are not presently

producing, labeling, selling, or distributing these products.” He also claimed that

~ FRM Cheni, Inc. had ceased operation éffecti'vé December 31, 2006.

Documents collected by MDA and EPA in the October 8, 2008, inspection of FRM,
APT, Industrial Specialties, Inc., Custom Compounders, Inc., and Synisys, Inc., detail
salés or distributions by Custom Compounders, Inc., of FRM CHLOR 1250 ‘to the
Frankiin County Hum.ane Sorci‘ety m Uﬁion, Missouﬁ, on or about December 31, 2007,
May 22, 2008, June 19, 2008, July 24, 2008, and September 29, 2008.

On July 15, 2009, EPA Region 7 received documentation in the form of multiple
invoices on FRM letterhead detailing sales or distributions of the unregistered
pesticide pz'.oduct FRM CHLOR 1250 io McFleeg; Inc.,, ir_l_ Watertown, South Dakota,
on or about  January 8, 2007, March 28, 2067, and January 21, 2008. At the bottom
of each .invoice is an instruction to “Please Make Check Payable to Synisy_é, Inc.”

The March 28, 2007, and the January 21, 2008, sales or distributions of FRM CHLOR
1250 to McFleeg, Inc., documented by the invoices referenced in the preceding

paragraph, correspond respectively to Counts 5 and 6 of the June 26, 2009, Complaint
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. filed against FRM, and also to Counts 2 and 3 of the September 23, 2009, Comblaim

filed against Synisys.

On August 7, 2009, EPA Region 7 received documentation that containers of the FRM
CHLOR 1250 product sold or distributed to McFleeg, Inc. had been manufactured on
Malch 28, 2007, and January 17, 2008, contradicting statements by Keith G.
Kastendleck to MDA and EPA on Octobc1 8 2008, that FRM Chlor 1250 had not been
manufactured since Decémber_ 2006. Photographs of the produlct label identify the
manufacturer as Respondent FRM Chem, Inc., of W_ashington, Missouri.

In addition to the multiple sales 6f FRM CHLOR 1250, the invoices received on

July 15, 200_9, also documenf sales of the products Cir-Clean, Mech II, FRM-X Teat
D'ip, Udderway, FRM Dine Teat Dip, and Prevent, all of which are identified.on their
labels as having been produced by Respondent FRM, and-als_q of the product Gain
SVP, which is identified on its label as having been produced by APT. The most
recent sales to McFleeg, Inc. (of FRM’s product Cir-Clean and of APT’s product Gain
SVP) are documented by an FRM Chem., Inc. invoice dated February 16, 2009, which
contains the instruction “please Make Check Payable to Symsys Inc.” ’

On August 10, 2009, EPA Region 7 recewed documentation in the form of sales
invoices on FRM letterhead that, on at least four occasions (on or about February 0,
2007, February 13, 2008, October 13, 2008, and November 26, 2008), sales or
distributions of the unregistered pesticide product FRM Chlor 1250 were made to
Graber Equipment in Odon, Iﬁdiana. The latter two sales or distributions occurred

after EPA Region 7°s October 8, 2008, service to Respondent FRM of the order issued
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pursuant to Section 13(a) of FIFRA, 7 U.8.C. § 136k(a), prohibiting the distribution,
sale, use, or removal of the product FRM CHLOR 1250, EPA Reg. No. 48211-20001-
10366. At the bottom of each invoice is an instruction to “Please Make Check Payable
to Synisys, Inc.” |

Complainant seeks the following changes in the amended Complaint:

-Complainant seeks to consolidate this matter with the matters of Advanced Products

Technology, Inc., Washington, Missouri, Docket No. FIFRA-07-2008-0036, Synisys,
Inc., Unibn, Missouri, Docket No. FI]?';RA-07-2009-0041 and Custom Compounders,
Inc., Uni_on, Missouri,‘Docket No. FIFRA-07-2009-0042.

Complainant seeks to add two counts to the Amended Complaint alleging that on or
about Octobef 13, 2008, and on or about November 26, 2008, Respondgnts soldor
distributed a quantity of the product FRM CHLOR 1250, EPA Reg. No. 48211-20001-

10366, to Graber Equipment in Odon, Indiana, in violation of an order issued to

~ Respondent FRM on October 8, 2008, pursuant {o Section 13(a) of FIFRA, 7U.S.C. §

136k(a), prohibiting the distribution, sale, use, or removal of the pesticide FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366. |

Complainant also seeks leave:-to amend the “Statutory & Regulatory Background” and
“Factual Allegations” sections of the Complaint to incorporate law and factual
allegations relevant to the proposed additional counts undei XXVLB above.
Complainant also seeks leave to amend its reference in the Complaint {o Respoﬁdent
FRM’s address as 50 nghhne Drive in Washington, Mlssourl (the address stated in

corporate filings with the Missouri Secretary of State), changmg the address to 50
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Highline Drive in Union, Missouri 63084, in recognition of the fact that the U.S. Post
Offices in Union and Washington,-Missouri have each informed Complainant that the -
latter address is the cérrect one for Respondent’s facility, though Respondent FRM
maintains a Post Office Box address in Washington, Missouri. ' |

Controlling Legal Authority

Pﬁrsu;ant to 40 C.F.R. § 22.14, the Complainant may amenﬁ the Complaini: after the
Respondent has filed an answer only upon motion granted by the Presiding Officer.
Pursuant to 40 C.FR. § 22.12, the Presiding Officer may consolidate any or all matters

at issue in two or more proceedings subject to the Consolidated Rules where: there

exist common parties or common questions of fact or law; consolidation would

XXIX.

XXX.

expedite and's_implify consideration of the issues; and consolidation would not
adversely affect the rights of p>arties engaged in otherwise separate p’roéeedings.

It is a general legal principle that “administraéive pleadings are liberally construed and
easily amended” and permission to amend will uéuaily be freely given. Yaffe Iron &

Metal Co.. Inc. v. EPA, 774 F.2d 1008, 1012 (10" Cir. 1985), Ifleave to amend is to

be denied, it must generally be shown that the amendment will result in prejudice to
the opposing party and that the prejudice would constitute a serious disadvantage that

goes beyond mere inconvenience. In re: Port of Oakland, MPRSA Appeal No. 91-1-

(EAB, August 5, 1992).
The facts and circumstances surrounding the violations identified as a result of
information gathered in July and August of 2009 are nearly identical to those

surrounding the violations already afleged in the Complaint.” A denial of leave to
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amend the Complaint, thus creating the need to pursue additional violations in one or
more separate proceedings, will result in duplication of efforts by Complainant,
Respondent, and the Court and the inefficient use of the administrative process.

The above-captioned matter shares common questions of fact and law with the matters

" of Advanced Products Technology, Inc., Washington, Missouri, Docket No. FIFRA-

07-2008-0036, Synisys, Inc., Umon Missouri, Docket No. FIFRA—O?-ZOC%OMI and
Custom Compounde1s Inc., Umon Missouri, Docket No. FIFRA- 07- 2009’ 0042. The
four corporations share common ofﬁcers, directors, and supervisors, engage in
substaﬁtially the same business operations, share the same principal place of business,
and are chalged with similar violations of selling one or both of the two FRM-
pwduced unregistered pesticides, FRM CHLOR 1250 and STERI—DINE
DISINFECTANT to seveml common customers. Furthermore, FIFRA 14(a)(4), 7
U.S.C. § 136/(a)(4), states that a respondent’s size of business shall be considered in
determining the amount of a penalty for a FIFRA violation. Given this factor in
calculating liability, the ultimate penalty for which the four Respondents may be
habie collectively or individually, may be contmgent on whethel one or,more of the
other three corporations is deemed a corporate successor of FRM or if evidence
gathered via discovery establishes grounds for piercing of the corporate veil, This
factor, along with the other facts‘mentioned above, militates in favor of consolidating
the four matters in the interest of efficiency.

This amendment is in the public interest and will promote the efficient and expeditious

disposition of this matter.

_10-



XXXIL The propdsed amended complaint is included with this motion as an attachment.

Respectfully submitted,

-

Chris R. Dudding -
Assistant Regional Co
gtection Agency

U.S. Environmental Pr
Region VII

901 North 5™ Street
Kansas City, Kansas 66101
(913) 551-7524

w11 -



CERTIFICATE OF SERVICE

I hereby certify that on this 2™ day of October, 2009, 1 hand-delivered the original and
one true copy of this Motion for Leave fo Amend the Complaint, to the Regional Hearing Clerk,
and sent one true and correct copy: : : '

via Certified Mail, return receipt requested, to:

Raymond Kastendieck
Registered Agent for
FRM Chem, Inc.

- 3007 Brighton Lane _
Washington, MO 63090

Robert Sichel

Registered Agent for Custom Compounders, Inc.
750 Hammond Drive, Bldg 9

Atlanta, Georgia 30328.

Ann P. Kastendieck :

~Reg. Agent for Synisys, Inc. and Advanced Products Technology, Inc.
P.O. Box 1656
Washington, MO 63090

via Federal Express, to:

Judge Barbara Gunning

U.S. Environmental Protection Agency
Office of Administrative Law Judges
1099 14™ Street

Suite 350

Washington, D.C. 20005

s

Signature of Sender

12 -



Synisys, Inc.

FIFRA-07-2009-0041 “NVIRONMENTAL PROTECTION AGENG¥:LT -2 A & 16
© REGION7 Gt ‘
1 NORTH 5™ STREET e
XS CITY, KANSAS 66101 REG:G h\L llt.ﬁ.({uﬁﬁ CLERK

BEFORE THE ADMINISTRATOR

IN THE MATTER OF ) Docket No. FIFRA-07-2008-0035

)
FRM Chem, Inc. ) COMPLAINANT’S MOTION FOR LEAVE

Washington, Missouri ) TO AMEND THE COMPLAINT AND
} CONSOLIDATE MATTERS |

. )
Respondent )

COMPLAINANT’S MOTION FOR LEAVE TO AMEND THE COMPLAINT

AND CONSOLIDATE MATTERS

Pursuant to Rule 22.14(c) of the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties and the Revoéation or Suspension of Permits,
lComp.laihant, the United States Envirom.nental Protection Agency, Region 7 (EPA) seeks leave
of the Court to amend the Administrafive Complamt filed by EPA on June 26, 2009. The

proposed Amended Complaint is attached. In support of thls Motion, Complamant avers the

following:
- Background
L. The Complamt in the above captioned matter was filed June 26, 2009. The Complaint

contains fifty-six counts, alleging multiple v101at10ns by Respondent FRM Chem, Inc.

(FRM), of Sections 12(a)(1)(A) and 12(A)(1)(B) of the Federal Insecticide, Fungicide,
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and Rodenticide Act (FIFRA), 7 U.S.C. §8 136j(a)(1)(A) and (E). Each of the fifty-six
counts alleges that Respondganf: sold or distributed or held for sale or distribution ong
of two pesticides whose registration had been canceélled or which was misbranded.

The pesticides alleged to have been sold or distributed were the pr.oducts FRM
CHLOR 1250 and STERL-DINE DISINFECTANT, both produced by FRM, and the
registrations for each which had been cancelled in 1995. The proposed penalty in the
original Complaint was $364,000.

Respondent FRM sent a document Complainant (;onstrued as an Answer and which.
was filed with EPA’s Regional Hearing Clerk on July 27, 2009.

A Complaint in the matter of Advanced Products Technology, Inc., Washington,
Missouri, Docket No. FIFRA—O7-2008—0036, was filed June 26, 2009. This Compiaint

contains four counts, alleging that the Respondent, Advanced Products Technology,

Inc, (APT) violated Section 12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A). Each of

the four counts alleges that APT sold or distributed the cancelled product STERT-

DINE DISINFECTANT, produced by Respondent FRM. The proposed penalty in the

original Complaint against APT is $26,000.

APT sent a document Complainant-constmed as an Answer and which was filed with.
EPA’s Reéional Hearing Clerk on July 27, 2009.

A Complaint in the matter of Synisys, inc., Uni-on,’ Missouri, Docket rNo. FIFRA-G7-
2009-0041, was filed September 23, 2009, T.hi's Complaint contains seven counts,
alleging that the Respondent, Synisys, Inc. (Synisys) violﬁted Sectic;n 12(a)(1)(A) of |

FIFRA, 7 U.S.C. § 136j(a)(1)(A). Each of the seven counts alleges that Synisys sold
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or distributed the cancelled product FRM CHLOR 1250, EPA Reg. No. 48211-20001-
10366. The proposed penalty in the original Complamt against Synlsys is $45,500.

A Complamt in the matter of Custom Compounders, Inc Umon Missouri, Docket
No. FIFRA-07-2009-0042, was filed September 23, 2009. This Complaint contains
five counts, alleging that the Respondent, Custom Compounders, Inc. (CCI) violated
Section iZ(a)(l)(A) of FIFRA, 7US.C. § 136j(a)(1)tA). Each of the five counts
aileges that CCI sold‘or distributed the cancelled product' FRM CHLOR 1250. The
proposed penalty in the original Complaint against CCI is $3 2,500.

Issues for Amended Complaint and Consolidation of Matters

. At least eight corporations, including FRM, APT, Synisys, and CCI, in addition to

Industrial Specialties, Inc., Pool Soiutiqns Midwest, inc., V.L. Clark Chemical, Inc.,
and Chemicals, Pharmaceuticals & Intermediates, Inc. all list a facility located at 50
and/or 60 Hiéhliné Drive in Union, Missouri as their principal place of business.
Respondent FRM is a Missouri company iﬁcoﬁnorated on October 28, 1968, and
administratively dissolved by the Missouri Secretary of State July 1, 2008, for failure
to file an annual report.

in a Final Decision and Order issued June 13, 2006, the EPA Envirdnmental Appeals
Board determined that Respondent FRM had annual gross receipts in excess of
$-1,000,000 and assessed an administrati§e per-lalty of $16,500 against Respondent
FRM in Jnn'the Matter of FRM Chem Inc., a/l/a Industrial Specialties in EAB FIFRA
Appeal No. 05-01. Multiple attempts were made by EPA to collect the penalty in

August, Octobef, and November of 2006, and receipt of the certified letters by FRM’SJ
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owner and corporate President Raymond Kastendieck was documenfed by. EPA. To
date, Respondent FRM has not paid the penalty asséssed in this matter.

Corporate officers fof FRM Chem., Inc. listed on the annual registration report filed
January 30, 2007, were: 'President, Raymond E. Kastendieck; Vice-President, Keith

G. Kastendieck; Secretary, Ann P, Kastendieck; and Treasurer, Ann P. Kastendieck.
Ann P. Kastendieck is the sole listed member of the Board of Directors on the annual
registration report filed January 30, 2007. Karlan Kastendieck served as the séles
manager of FRM'. and Keith Kastendieck served as the plaﬁt manager of FRM.

APT and Symsys Inc., are both Missouri companies incorporated by Ann Kastendieck
on December 29, 2003. Corporate officers for both corpor ations are: Premdent
Raymond E. Kastendieck, and Secretary, Ann P. Kastendieck, AnnP. Kastendieck 15
the sole listed member of the-Board'of Diréctors on the most recent annual registration
report for each company, eéch of which was filed with the Missouri Secretary of State
on | April 29, 2009.

Custom Compounders, Inc., is a Géorgia coﬁlpany incorporated November 5, 1986.
Corporate officers for Custom Compounders,r Inc., are: Chief Exgcuiive Officer,
Raymond Kastendieck; Chief Financial Officer, Karlan Kastendieck; énd Secretary, A.
P. Xastendieck. | |

Keith G. Kastendieck is the manager and part owner of APT, Synisys, Inc., and

Custom Compounders, Inc.

Karlan Kastendieck is the sales manager for Respondent FRM and APT.
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On December 21, 2005, a representative for the Missouri Department of Agriculture
(MDA) performed an inspection of Respoﬁdent FRM;S facility at 50 Highline Drive in
Union, Missouri, interviewing Karlan Kastendieck, the sales manager for FRM and
APT and collecting shipping records and labels documenting that FRM was holding
for sale or distribution the unregistered pc_a_sticides FRM CHLOR 1250 and STERI-
DfNE DiSINFECTA‘NT.

On or about May 20, 2008, EPA issueci Request For Information Lgtters regarding
sales, distribution, and shipments of the; cancelled pesticides FRM CHLOR 1250 and
STERI-DINE DISINFECTANT to muliiple customels of Respondent FRM. Several
customers 1csp0nded to the information request and supplied documentation of |
multiple sales or distributions by Respondent FRM of FRM CHLOR 1250 and STERI-
DINE DISINFECTANT, in addition to four sales or distributions by APT in 2007 of
the FRM pl.'oduct STERI-DINE DISINFECTANT to L.W. Chemicals, Inc., of Mt.
Olive, Iilinois.

On Octobe;' 8, 2008, representatives of MDA and EPA performed an inspection of
FRM, APT, Industrial Spcmaltxes Inc., Custom Compoundeis, Inc., and Synisys, Inc.,
at the facility located at 50 and 60 nghlmc Drive in Union, Missouri.

On October 8, 2008, Ke1th G. Kastendieck, the corporate Vice President and managez
for Réspondent FRM, was served with an order issued pursuant to Section 13(a) of
FIFRA, 7 U.S.C. § 136k(a), prohibiting the distribuﬁion, sale, use, £)1' removal of the

pesticides FRM CHLOR 1250 and STERI-DINE DISINFECTANT.

On October 8, 2008, Keith G. Kastendieck, in his capacity as Vice-President of
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Respondent FRM and as owner and manager for APT, Synisys, Inc., and Custom
Compounders, Inc., informed inspectors for the MDA and EPA that “we no longer
produce” either of the two pesticides FRM CHLOR 1250 or STERI-DINE
DISINFECTANT and that “we do not have any 1nvento1"y for STERI-DINE or FRM
CHLOR 1250 ” He further stated that “wle last p10duced STERIDINE Aprll ‘06 and
we last produced FRM CHLOR 1250 Dec. ‘06,” and that “we are not presently

producing, labeling, selling, or distributing these products.” He also claimed that

" FRM Chem., Inc. had ceased operation effective December 31, 2006.

Docﬁ-ment-s collected by MDA and EPA in the October 8, 2008, inspection of FRM,

APT, Tndustrial Specialties, Inc., Custom Compounders, Inc., and Synisys, Inc., detail

* sales or distributions by Custom Compounders, Inc., of FRM CHLOR 1250 to the

Franklin County Huméne Society in Union, Missouri, on or about December 31, 2007,
May 22, 2008, June 19, 2008, July 24, 2008, and September 29, 2008.

On July 15, 2009, EPA Region 7 received documentation in the form of multiple
invoices on FRM letterhead detailing sales or distributions of the unregis.tered
pesticide pr-oduct FRM CHLOR 125.0 to McFiéeg, Inc., in Watertown, South Dakota,
on or about  January 8, 2007, March 28, 2067, and January 21, 2008. At the bottom
of each .invoice is an instruction to “Please Make Check Pay'able to Synisyé, Inc.”

The March 28, 2007, and the January 21, 2008, sales or distributions of FRM CHLOR |
1250 to McFleeg, Inc., documented by the invoices referenced in the preceding

paragraph, correspond 1‘eépectively to Counts 5 and 6 of the June 26, 2009, Complaint
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. filed against FRM, and also to CQunts 2 and 3 of the September 23, 2009, Complaint

filed against Synisys.

On August 7, 2009, EPA Region 7 received documentation that containers of the FRM
CHLOR 1250 product sold or distributed to McFleeg, Inc. had been manufactured on
Mawh 28, 2007, and T anuaw 17, 2008, contradicting statéments by Keith G.
Kastendieck to MDA and EPA on October 8, 2008, that 'RM Chlor 1250 had not been
manufactured since December. 2006. Photographs of the product label idéntify the
manufacturer as Respondent FRM Chem, Inc., of Wgshington, Missouri. |

In addition to the multiple sales of FRM CHLOR 1250, the invoices received on |

July 15, 2009, also document sales of the products Cir-Clean, Mel:h II; FRM-X Teat
Dip, Udderway, FRM Dine Teat Dip, and Prevent, all of which are iden_tiﬁed.on their
labels as having been produced by Respondent FRM, and also of the product Gain
SVP, which is identified on its label as having been produced by APT. The most
recent sales to McFleeg, Inc. (of FRM’s product Cir-Clean and of APT’s product Gain
SVP) are documented by an FRM Chem., Inc. invoice dated February 16, 2009, whicll

contains the mstructwn “please Make Check Payable to Synisys, Inc.”

‘On August 10, 2009, EPA Region 7 1ecewed documentation in the form of sales

invoices on FRM letterhead that, on at least four occasions (on or about February 6,
2007, February 13, 2008, October 13, 2.008, and November 26, 2008), sales or
distributions of the unregistered pesticide product FRM Chlor 1250 were made to
Graber Equipment in Odon, Indiana. The latter two sales or distributioﬁs occurred

after EPA Region 7’s October 8, 2008, service to Respondent FRM of the order issued
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pursuant fo Section 13(a) of FIFRA, 7 U.S.C. § 136k(a), prohibiting the distribution,
sale, use, or removal of the product FRM CHLOR 1250, EPA Reg. No. 48211-20001-
10366. At the bottom of each invoice is an instruction to “Please Make Check Payable
to Synisys, Inc.”

Complainant seeks the following changes in the amended Complaint:

‘Complainant seeks to consolidate this matter with the matters of Advanced Products

Technology, Inc., Washington, Missouti, Docket No. FIFRA-07-2008-0036, Synisys,
In¢., Union, Missouri, Docket No‘. FIFRA-07-2009-0041 and Custom Compounders,
Ing., Union, Missouri, Docket No. FIFRA-O7~20¢9-0042.

Complainaht seeks to add two counts to the Amended Complaint alleging thaf; on or
about October 13, 2008, and on or about November 26, 2008, Respondents sold or
distributed a-quantity of the prod}wt FRM CHI.OR 1250, EPA Reg. No. 48211-20001-
10366, to Graber Equipment in Odon,‘Indiana, in violation of an order issued to
Respondent FRM on October 8, 2008, pursuant to Section 13(a) of FIFRA, 7U.S.C. §
136k(a), prohibiting the distribution, sale, use, or removal of the pesticide FRM
CHLOR 1250, EPA Reg. No. 4821 1-20001-10366. | |

Complainant also seeks leave to amend the “Statutory & Regulatory Background” and
“Pactual Allegations” sections of the Complaint to incorporate law aﬁd factual
allegations relevant to the propésed additional counts u;1d6r XXVLB above.
Complainant also seeks leave to amend its reference in the Complaint to Respondent
FRM’s address as 50 Highline Drive in Washington, MiSQOuri (the address stated in

corporate filings with the Missouri Secretary of State), changing the address to 50
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Highline Drive in Union, Missouri 63084, in recognition of the fact that the U.S. Post
Offices in Union and Washington, Misséuri have each informed Complainant that the
latter address is the correct one for Respondent’s facility, though Respondent FRM
maintains a Post Office Box address in Washington, Missouri.

Conﬁ‘ollin,q Ieeal Authority

Pﬁl'suant {o 40 C.F.R. § 22.14, the Complainant may amen(i the Complaint after the
Respondent has filed an answer only upon motion granted by the Presiding -Officer.
Pursuant-to 40CFR.§ 22.12, the Presiding Officer may consolidate ény or all matters
at issue in two or more proceedings subject to the Consolidated Rules where: there
exist common parties or common questions of fact or law; conéolidation would
expedite and simplify consideration of the issues; and consolidation would not
adversely affect the 1'iéhts of parties engaged in otherwise separate proceedings.

It is a general legal principle that “administraﬁve pleadings are liberally construed and
easily amended” and permiésion to amend will usually be freely given. Yaffe Iron &

Metal Co., Inc. v. EPA, 774 F.2d 1008, 1012 (10™ Cix. 1985). If leave to amend is to

be denied, it must generally be shown that the amendment will result in prejudice to

the opposing party and that the prejudice would constitute a serious disadvantage that

goes beyond mere inconvenience. In re: Port of Oakland, MPRSA Appeal No. 91-1- .
(EAB, August 5, 1992). |

The facts and circulnstaﬁces surrounding the violations identified as a result of
information gathered in July and August of 2009 are nearly identical to those

surrounding the violations already alleged in the Complaint. A denijal of leave to
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amend the Complaint, thus creating the need to pursue additional violations in one or
more separate proceedings, will result in duplication of efforts by Complainant,
Respondent, and the Court and the inefficient use of the administrative process.

The above-captioned matter shares common questions of fact and law with the matters

" of Advanced Products Technology, Tnc., Washington, Missouri, Docket No. FIFRA-

07-2008-0036, Synisys, Inc., Union, Missouri, Docket No. FIFRA-07-2009-0041 and
Custbm Compound’efs, Inc., Union, Missouri, Docket No. FIFRA-07-2009-0042. The
four corporations share.common officers, directors, and supérvisors, engaéc in
substaﬁtially the same business operations, share the samé principal place of business,
and are cﬁarged with similar violations of selling one or both of the two FRM-
produced unregistered pesticides, FRM CHLOR 1250 and STERI-DINE
DISINFECTANT to several common customers. Furthe_rmore; FIFRA 14(a)(4), 7
U.S.C. § 136/(a)(4), states that a respondent’s size of business shall be 'considered iﬁ '
determining the amount of a penalty for a FIFRA violation.n Given this factor in
calculating hab;hty, the ultimate penalty for Wthh the four Respondents may be
hable collectively or individually, may be contmgent on whether one or more of the
other three corporations is deemed a corporate successor of FRM or if evidence
gathered via discovery establishes’ grounds for piercing of the corporaie vell This

factor, along with the other facts mentioned above, militates in favor of consolidating

the four matters in the interest of efficiency.

" This amendment is in the public interest and will promote the efficient and expeditious

disposition of this matter.

-10-



XXX The propdsed amended complaint is included with this motion as an attachment.

Respectfully submitted,
1.8, Environmental Pr
Region VII

sy
on Agency
901 North 5" Street

Chris R. Dudding -
Assistant Regional Co
Kansas City, Kansas 66101

‘ (913) 551-7524
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CERTIFICATE OF SERVICE

I hereby certify that on this 2" day of October, 2009, I hand-delivered the original and
one true copy of this Motion for Leave to Amend the Complaint, to the Regional Hearing Clerk,
and sent one frue and correct copy: Ce '

via Certified Mail, return receipt requested, to:

Raymond Kastendieck
Registered Agent for
FRM Chem, Inc.

- 3007 Brighton Lane
Washington, MO 63090

Robert Sichel

Registered Agent for Custom Compounders, Inc.
750 Hammond Drive, Bldg 9

Atlanta, Georgia 30328.

Ann P. Kastendieck :

Reg. Agent for Synisys, Inc. and Advanced Products Technology, Inc.
P.0O. Box 1656 .

Washingion, MO 63690

via Federal Express, to:

Judge Barbara Gunning

U.S. Environmental Protection-Agency
Office of Administrative Law Judges
1099 14" Street

Suite 350

Washington, D.C. 20005

e

Signature of Sender

-12-



Advanced Products Technology, Inc.

FIFRA-07-2008-0036
ENVHUN{MENTALPROTECTKEJAGE&G¥Lim2 A G 16

REGION 7 FUVILTE e R TECT
)1 NORTH 5™ STREET TS RS VI
SAS CITY, KANSAS 66101 ' LEGIDHAL BEARING CLERK

BEFORE THE ADMINISTRATOR

IN THE MATTER OF ) Docket No. FIFRA-07-2008-0035

- )
FRM Chem, Inc. ) COMPLAINANT S MOTION FOR LEAVE

Washington, Missouri ) TO AMEND THE COMPLAINT AND
) CONSOLIDATE MATTERS

| o)
Respondent )

COMPLAINANT’S MOTION FOR LEAVE TO AMEND THE COMPLAINT .

AND CONSOLIDATE MATTERS

Pursuant to Rule 22, 14(0) of the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties and the Revocation or Suspension of Permits,
Complaiﬁant, the United States Environmental Protection Agency, Region 7 (EPA) seeks leave
of the Court to amend the Administrative Complaint filed by EPA on June 26, 2009. The

" proposed Amended Complalnt is attached. In support of this Motion, Complalnant avers the

following:
- Background
L. The Complaint in the above-captioned matter was filed June 26, 2009. The Complaint -

contains fifty-six counts, alleging multiple violations by Respondent, FRM Chem, Inc.

(FRM), of Sections 12(5)(1)(}&) and 12(A)(1)(B) of the Federal Insecticide, Fungicide,
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and Rodenjcicide Act (FIFRA), 7 U.S.C. §§ 136j(a)(1)(A) and (B). Bach of the fifty-six

~ counts alleges that Respondent sold or distributed or held for sale or distribution one

of two pesticides whose registration had been cancelled or which was misbranded.
The pesticides alleged to have been sold or distributed were the products FRM

CHLOR 1250 and STERI-DINE DISINFECTANT, both produced by FRM, and th-e

 registrations for each which had been cancelled in 1995. The proposed penalty in the

original Complaint was $364,000.

Respondent FRM sent a document Complainant construed as an Answer and which.

‘was filed with EPA’s Regional Hearing Clerk on July 27, 2009.

A Complaint in the matter of Advanced Products Technology, Inc., Washington,
Missouri, Docket No. FIFRA-07-2008-0036, was filed June 26, 2009. This Complaint -

contains four counts, alleging that the Respondent, Advanced Products Technology,

| Inc. (APT) violated Section 12(2)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A). Each of

the four counts alleges that APT sold or distributed the cancelled product STERI-

DINE DISINFECTANT, produced by Respondent FRM. The proposed penalty in the

original Complaint against APT is $26,000.

APT sent a document Compiainant-construed as an Answer and which was filed with
EPA’s Regional Hearing Clerk on July 27, 2009.

A Complaint in the matter of S'ynisys, Inc,, Union,‘Missouri, Docket No. FIFRA—O7-
2009-0041, was filed September 23, 2009. This Complaint contains seven counts,
alleging that the Respdndent, Synisys, Inc. (Synisys) vio‘fated Sectic;n 12(a)(1)(A) of

FIFRA,7US.C. § 136j(a)(1)(A). Each of the seven counts alleges that Synisys sold
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or distributed the cancelled product FRM CHLOR 1250, EPA Reg. No. 43821 I-ZOOOf—
10366. lThe proposed penalty in the original Complaint against Synisys is $45,500.

A Complaint in the matter of Custom Compounders, Inc., Uni_ori, Missouri, Docket ‘
No. FIFRA-07-2009-0042, was filed September 23, 2009. This Corﬁplaint contains
five counts, aiiegmg that the Respondent, Custom Compounders, Inc. (CCI) violated
Section 12(a)(1)A) of FIFRA, 7US.C. § 136](a)(1)(A) Bach of the five counts
alleges that CCI sold or distributed the cancelled product FRM CHLOR 1250. The
proposed penalty in the original Complaint against CCI is $32,500.

Issues for Amended Complaint and Consolidation of Matters

At least exght corporations, mciudmg FRM, APT, Synisys, and CCI, in addition to
Industrial Spcmaltles Inc., Pool Solutions Midwest, Ino V.L. Clark Chemical, Inc.,
and Chemicals, Pharmacéuticals & Intermediates, Inc. all list a facility located at 50
and/or 60 Hiéhiine Drive in Union, Missouri as their principal place of business.
Respondent FRM is a Missouti company inccﬁpofated on October 28, 1968, and
administratively dissolved by the Missouri Seorétary of State July 1, 2008, for failure
to file an annual report. |

in a Final Decision and Order issued June 13, 2006, the EPA Environmental Appeals
Board determined that Respondent FRM had annual gross receipts in excess of

31, OOO 000 and assessed an administrative penalty of $16,500 against Respondent
FRM in fiw the Matter of FRM Chem Inc., a/kla Industrial Specialties in EAB FIFRA

Appeal No. 05.—01. Multiplc attempts were made by EPA to collect the penalty in

. August, Ociober, and November of 2_006, and receipt of the certified letters by FRM’SV
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owner and corporate President Raymond Kastendieck was documenied by EPA. To
date, Respondent ERM has not paid the penalty asséssed in this matter.

Corporate officers fo;: FRM Chem., Inc. listed on the annual registration report filed
January 30, 2007, were: President, Raymond E. Kastendieck; Vice-President, Keith
G. Kastendieck, Secretary, Ann P Kastendieck; énd Treasurer, Ann P. Kastendieck.
Ann P. Kastendieck is the sole listed membef of the Board of Directors on the annual
registration report filed January 30, 2007. Karlan Kastendieck served as the sales
manager of FRM, and Keith Kastendieck served as the plant manager of FRIM.

APT and Synisys, Inc., are both Missouri companies incorporated by Ann Kastendieck

" on December 29, 2003, Corporate officers for both corporations are: President,

Raymond E. Kastendieck, and Secretary, Ann P. Kastendieck. AnnP. Kastendieck-is
the sole listed membér of the Board of Directors on the most'recent annual registration
report for each company, eéch of which was filed with the Missouri Secretary of State
on | April 29, 2009.

Custom Compounders, Inc., is a Georgia cmﬁpany incorporated November 5, r1986.
Corporate officers for Custom Compounders,' Inc., are: -Chief Executive Officer,
Raymond Kastendieck; Chief Financial Officer, Kar‘lran Kasténdiecl_c; and Secrétary, A.
P. Kastendieck. | |

Keith G. Kastendieck is the manager and part owner of APT, Synisys, Inc., and

Custom Compounders, Inc.

Karlan Kastendieck is the sales manager for Respondent FRM and APT. -
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On December 21, 2005, a representative for the Missouri Department of Agriculture
(MDA) performed an inspection of Respondeﬂt FRM;S facility at 50 Highline Drive in
Unio‘n, Missouri, interviewing Karlan Kastendieck, thg sales manager for FRM and
APT and collecting shiﬁping records and labels d(;cumenting that FRM was holding

for sale or distribution the unregistered pesticides FRM CHLOR 1250 and STERI-

* DINE DISINFECTANT.

On or about May 20, 2008, EPA issued Request For Information Leiters regarding
sales, distribution, and shipments of the; cancelled pesticides FRM CHLOR 1250 and
STERI-DINE DISINFECTANT to multiple customers of Respondent FRM. Several
customers responded to the information request and supplied documeﬁtation of
multiple sales or distributions by Respondent FRM _of FRM CHLOR 1250 and STERI-
DINE DISINFECTANT, in addition to four saiesr or distributions by APT in 2007 of
the FRM product STERI-DINE DISINFECTAN'T to L.W. Chemicals, Inc., of Mt.
Olive, Illinois.

On O-ctobe;* 8, 2008, representatives of MDA and.EPA performed an inspection of
FRM, APT, Industrial Specialties, Inc., Custom Compounders, Inc.,rand Synisys, Inc.,
at the facility located at 50 and 60 Highline Drive in Union, Missouri.

On October 8, 2008, Kei.th G Kastendieck, the corporate Vice President and manager

for Réspondent FRM, was served with an order issued pursuant {o Section 13(a) of

FIFRA, 7 U.S.C. § 136k(a), prohibiting the distribution, sale, use, or removal of the

pesticides FRM CHLOR 1250 and STERI-DINE DISINFECTANT.

On October 8, 2008, Keith G. Kastendieck, in his capacity as Vice-President of
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Respondent FRM and as owner and manager for APT, Synisys, Inc., and Custdm
Compounders, Inc., informed inspectors for the MDA and EPA that “we no longer
produce” either of the two pesticides FRM CHLOR 1250 or STERI-DINE
DISINFECTANT, and that “we do not have any mventory fm STERI-DINE or FRM
CHLOR 1250.” He further stated that “[w]e last produced STERIDINE April ‘06 and
we last produced ERM CHLOR 1250 Dec. ‘06,” and that “we are not presentl_y

producing, labeling, selling, or distributing these products.” He also claimed that

- FRM Cheni, Inc. had ceased operation effective December 31, 2006.

Documents collected by MDA and EPA in the October 8, 2008, inspection of FRM,

APT, Industrial Specialties, Inc., Custom Compounders, Inc., and Synisys, Inc., détail

- sales.or distributions by Custom Compounders, Inc., of FRM CHLOR 1250 to the

Franklin Cdunty Humdne Society in Union, Missouri, on or about December 31, 2007,
May 22, 2008, June 19, 2008, July 24, 2008, and September 29, 2008. |

On July 15, 2009, EPA Region 7 yeceived documentation in the form of multiple
invoices on FRM letterhead detailing sales or distributions of the unregistered

pesticide product FRM CHLOR 1250 to McFleeg, Inc., in Watertown, South Dakota,

“onorabout  January 8, 2007, March 28, 2007, and January 21, 2008. At the bottom

of each invoice is an instruction fo “Please Make Check Payable to Synisyé, Inc.”
The March 28, 2007, and the January 21, 2008, sales or distributions of FRM CHLOR
1250 to McFIeeg, Inc., documented by the invoices referenced in the preceding

paragraph, correspond respectively to Counts 5 and 6 of the June 26, 2009, Complaint |
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. filed against FRM, and also to Counts 2 and 3 of the September 23, 2009, Complaint

filed against Synisys.

On August 7, 2009, EPA Region 7 received documentation that containers of the FRM
CHIOR 1250 product sold or distributed fo McFiceg, Inc. had been' manufactured on
Mafch 28, 2007, and January 17, 2008, contradicting statements .by Keith G. |
Kastendieck to MDA and EPA on October 8, 2008, that FRM Chlor 1250 had ;10’5 been
manufactured since December. 20006. Photégraphs of the product label identify the

manufacturer as Respondent FRM Chem, Inc., of Washington, Missouri.

" Iy addition to the multiple sales of FRM CHLOR 1250, the invoices received on

July 15, 2009, also document sales of the products Cir-Clean, Mech I, FRM-X Teat
D_ip,.U;id_erway, FRM Dine Teat Dip, and Prevent, all of which are id(;ntiﬁed.on their
labels as having been produced by Respondent FRM, andal.s.o-of the product Gain
SVP, which is identiﬁed on its label as having been produced by APT. The most
re.cent sales to McFleeg, Inc. (of FRM’s product Cir-Clean and of APT’s product Gain
SVP) are docuﬁented by an FRM Chem,, Tnc. invoice dated February 16, 2009, which
contains the instruction_“Piease Make Check Payable to Synisys, Inc.”

On August 10, 2009, EPA Region 7 recleivedrdocuméntation in the form of sales
invoices on FRM letterhead that, on at lleast four occasions (on or about February 6,

2007, February 13, 2008, October 13, 2008, and November 26, 2008), sales or

 distributions of the unregistered pesticide product FRM Chlor 1250 were made fo

Graber Equipment in Odon, Indiana. The latter two sales or distributions oceurred

after EPA Region 7°s October 8, 2008, serviee to Respondent FRM of the order issued
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pursuant to Section 13(a) of FiFRA, 71.8.C. § 136k(a), prohibiting the distribution,
sale, use, or removal of the product FRM CHLOR 1250, EPA Reg. No. 48211-20001-
10366. At the bottom of each invoice is an instruction to “Please Make Clle;:k Payable
to Synisys, Inc.”

Complainant seeks the following changes in the amended Complaint:

‘Complainant seeks to consolidate this matter with the matters of Advanced Products

Technology, Inc., Washington, Missouri, Docket No. FIFRA-07-2008-0036, Synisys,
Inc., Union, Missouri, Docket No. FIFRA-07-2009-0041 and Custom Compounders,
Inc., Union, Missouri, Docket No. FIFRA-07-2009-0042.

Complainant seeks to add two counts to the Amended lComplaint alleging that on or
about October 13, 2008, and on or about November 26, 2008, Res;pondents sold or
distributed a quantity of the product FRM CHLOR 1250, EPA Reg. No. 48211-20001-
10366, to Graber Equi_pment_in Odon,'Indiana, in Vioiatim_l of an order issued to
Respondent FRM on October 8, 2008, pursuant to Section 13(a) of FIFRA, 7U.S.C. $
136k(a), prohibiting the distribution, sale, use, or removal of the pesﬁcidé FRM
CHLOR 1250, EPA Reg. No. 48211-20001-10366.

Complainant also seeks leave to amend the “Statutory & Regulatory Background™ and
“Factual Allegations” sections of the Complaint to incorporate law and factual
allegations relevant to the propésed additional counts u‘nder XXVLB above.
Complainant also seeks leave tq amend its reference in the Complaint to Respoxlldent

FRM’s address as 50 Highline Drive in Washington, Missouri (the address stated in

* corporate filings with the Missouri Secretary of State), changing the address to 50



* Highline Drive in Union, Missouri 63084, in recognition of the fact that the U.S. Post
Offices in Union and Washington, Missouri have each informed Complainant that the
latter address is the correct one for Respondent’s facility, though Respondent FRM
maintains a Post Office Box address in Washington, Missouri. |

Controlling Legal Authority

kXVII. Pﬁrsuant to 40 C.F.R. § 22.14, the Complainant may amgnci the Complaint after the
Respondent has filed an answer only upon motion granted by the Presiding - Officer.

XXVIIL Pursuant to 40 C.FR. § 22,12, the Presiding Officer may cdnsolidate any or all matters
at issue in two or more proceedings Subjéct to.the Consdidafed Rules where: there |
exist conmnon pal'ties or common questions of fact or law; consolidation wquld
expedite and simplify consideration of the issues; and consolidation would not
adversely affect the rights of parties engaged in otherwise separate proceedings.

XXIX. Itisa general legal principle that “administraﬂve pleadings are liberally construed and |
easily amended” and permission to amend will usually be freely given. Yaffe Iron &

Metal Co., Inc. v. EPA, 774 ¥.2d 1008, 1012 (IOth Cir. 1985). If leave to amend is to

be denied, it must generally be shown that the amendment will result in prejudice to.
the opposing party-and that the prejudice would constitute a serious disadvantage that

goes beyond mere inconvenience. In ye: Port of Qakland, MPRSA Appeal No. 91-1

(EAB, August 5, 1992).
XXX.  The facts and circumstances surrounding the violations identified as a result of
information gathered in July and August of 2009 are nearly identical to those

surrounding the violations already alleged in the Complaint. A denial of leave to
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amend the Complaint, thus creating the need fo pursue additional violations in one or

more separate proceedings, will result in duplication of efforts by Complainant,
Respondent, and the Court and the inefficient use of the administrative process.

The above-captioned matter shares common questions of fact and law with the matters

" of Advanced Products Technology, Inc., Washington, Missouri, Docket No. FIFRA-

07-2008-0036, Synisyé, Ing., Union, Missouri, Docket No. FIFRA—O7-2009-0041 and
Custém Compound'ers, Inc., Unlioln, Missouri, Docket No. FIFRA-07-2009-0042. The
four corporations share common officers, directors, and supervisors, engagc in
substaﬁtially the same business operations, sha.re the same principal place of business,
and are charged with similar violations of éelling' one or both of the two FRM-
produced unregistered pesticides, FRM CHLOR 1250 and STERi—DINE
DISINFECTANT to several common customers. Furthermore, FIFRA 14(a)(4), 7
U.S.C: § 136/(a)(4), statés that a respondent’é size of business shall be considered in
determining the amount of a penaity for ﬁ FIFRA. violation. Given this factor in
calculating liability, the gltimate penalty for which the fou1‘ Respondents may be
1iébie, colleqtively or individually, may be contingent on whether one or more of the
other three corporations is deemed a corporate su_ccéssor of FRM or if evidence
gathered via discovery establishes grbunds for piercing of the corporate veil. This
factof, along with the other- facts mentioned above, militates in favor of consolidating
the four matters in the interest of efficiency. |

This amendment is in the public interest and will promote the efficient and expeditious

disposition of this matter.

-16-



XXXIIL. The propdsed amended complaint is included with this motion as an attachment.

Respectfully submnitted,

/ REny
Chris R. Dudding -
Assistant Regional Co
U.S. Environmental Pr
Region VII
901 North 5™ Street
Kansas City, Kansas 66101

(913) 551-7524°

ction Agency
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CERTIFICATE OF SERVICE

I hereby certify that on this 2

day of Ociober, 2009, 1 hand-delivered the original and

one irue copy of this Motion for Leave to Amend the Complaint, to the Regional Hearing Clerk,

and sent one true and correct copy:

via Certified Mail, return receipt requested, to:

Raymond Kastendieck
Registered Agent for
FRM Chem, Inc.

- 3007 Brighton Lane
Washington, MO 63090

Robert Sichel

Registei‘ed Agent for Custom Compounders, .Inc. _
750 Flammeond Drive, Bldg 9
Atlanta, Georgia 30328.

Ann P. Kastendieck _
Reg. Agent for Synisys, Inc. and Advanced Products Technology, Inc.

P.0. Box 1656

Washington, MO 63090

via Federal Express, to:

Judge Barbara Gunning
U.S. Environmental Protection-Agency
Office of Administrative Law Judges

1099 14™ Street

Suite 350

Washington, D.C. 20005

7

Signature of Sender
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